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CARNELL, Ms Kate, Ombudsman, Australian Small Business and Family Enterprise Ombudsman 

HORDERN, Ms Alexandra, Director of Advocacy, Australian Small Business and Family Enterprise 

Ombudsman 

LATHAM, Mr Craig, Deputy Ombudsman, Australian Small Business and Family Enterprise 

Ombudsman 

Committee met at 9:02 

CHAIR (Senator McGrath):  Good morning, everybody. I declare open this hearing of the Senate Education 

and Employment Legislation Committee's inquiry into the provisions of the Payment Times Reporting Bill 2020 

and the Payment Times Reporting (Consequential Amendments) Bill 2020. This is a public hearing and a 

Hansard transcript of the proceedings is being made. The hearing is also been broadcast via the Australian 

Parliament House website.  

Before the committee starts taking evidence, I remind all witnesses that, in giving evidence to the committee, 

they're protected by parliamentary privilege. It is unlawful for anyone to threaten or disadvantage a witness on 

account of evidence given to a committee, and such action may be treated by the Senate as a contempt. It is also a 

contempt to give false or misleading evidence to a committee. The committee generally prefers evidence to be 

given in public but, under the Senate's resolutions, witnesses have the right to request to be heard in private 

session. If a witness objects to answering a question, the witness should state the ground upon which the objection 

is taken and the committee will determine whether it will insist on an answer, having regard to the ground on 

which it is claimed. If the committee determines to insist on an answer, a witness may request that the answer to 

be given in camera. Such a request may of course also be made at any other time. 

I now welcome representatives from the Australian Small Business and Family Enterprise Ombudsman. I 

understand the information on parliamentary privilege and the protection of witnesses and evidence has been 

provided to you. I now invite you to make a short opening statement. At the conclusion of your remarks, I will 

invite members of the committee to ask questions. 

Ms Carnell:  Thank you very much. I don't think anyone would doubt that payment times are at the heart of 

small business viability and have been a major focus of my office really since we started, but certainly since 2016. 

I was surprised when we went out to community consultation back then to determine what small businesses really 

wanted my fairly new office to focus on, and the resounding issue that was right at the top of the list was payment 

times. Small businesses were telling us that increasingly, large businesses and, in some cases, state governments, 

were paying them slower and slower. Fairly obviously, small businesses are not in a position to pass on those 

slower payment times. They have to pay their staff and they have to pay their suppliers often in 14 days, or cash 

on receipt, simply because they're small.  

That's the reason we called for an independent payment times reporting framework. We're supportive of the 

proposed payment time reporting scheme, the PTRS. That said, we're not convinced that the scheme will achieve 

meaningful change in payment times from a large number of large businesses. The reason we say that is that, over 

the years that we have been dealing with this—and we have done a number of inquiries—many multinationals 

have said, actually in words of one syllable really, that,  while there is no legislation in Australia, their payment 

times will be set from head office, whether that be in the US, in the EU or in other parts of the world; that that's 

the way they operate.  

That's the reason that a not-insignificant number of large multinationals have payment times in Australia of 90 

days, 120 days or end of month—significantly long payment times. That said, there are businesses that are doing 

the right thing. Many of them have changed their payment times to improve payment times over the last few 

years—companies like Telstra, Rio Tinto and others. Often, it is large Australian companies who have done that, 

and it is a step in the right direction.  

It's been wonderful to see governments, and the federal government as a leader in this space, reduce payment 

times quite significantly, at the moment to 20 days and decreasing to five days when e-invoicing is implemented 

or as it is implemented. This is a great step in the right direction and it makes a huge, huge difference. But, at the 

end of the day, a lot of Australian companies are reliant on multinationals. They really have no choice whether 

they deal with these companies, because they're huge and they're such a large percentage of business. So the fact 

that they report significantly long payment times doesn't really give those the small businesses the option of not 

dealing with the biggest business in town, shall we say. It's important to remember that this legislation—as much 

as we report it and we believe that transparency is a really important part of this whole approach—doesn't stop 

businesses having very long payment times—of, for example, 120 days. 
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CHAIR:  Thank you, Ms Carnell. I will hand over to the deputy chair, Senator Pratt. 

Senator PRATT:  Thank you, Ms Carnell, for all the work you have done on this extremely important issue. 

I'd like to begin by picking up on one of the key themes you have raised in your evidence today, which is 

essentially that you support transparency, which is what this bill is about. In effect, that puts on the public record 

those businesses that report long payment times. As the Australian Small Business and Family Enterprise 

Ombudsman, you have in the past named and shamed businesses in your payment time and supply chain finance 

inquiry. In your experience, has that naming and shaming worked? We have we seen companies like Rio Tinto et 

cetera improve their practice, but has that been the case universally? 

Ms Carnell:  It has worked for some companies and has been a fundamental failure for others. I can't 

remember how often I have named and shamed companies like CIMIC, who have a significant amount of 

government work and are possibly the largest in their sector in Australia, and they refuse to budge on— 

Senator PRATT:  That's their international practice as well as their Australian practice, so clearly you 

wouldn't believe that a transparency framework like this—because there's no legal or direct policy imperative; it's 

just about transparency—is going to move companies that are essentially comfortable with their existing settings? 

Ms Carnell:  No, it won't, and they told us it won't. They haven't tried to pretend; they've just said, 'No, we 

won't change our payment. While there is no legislation in the country of origin or the country you're talking 

about, our payment times will be set in head office.' 

Senator PRATT:  That has a significant impact on small businesses that provide supplies to those companies. 

How important is that work to them? They can't just apply their services to someone else, can they? 

Ms Carnell:  There is no-one else in many cases. For a lot of the multinationals that we're talking about who 

have manufacturing facilities generally in Australia, there's not a huge amount of competition. As we know, these 

are huge companies and Australian small businesses have no choice but to deal with them. I suppose the good 

thing about this is that they will know what it looks like up-front, they will know how long the payment times are 

up-front, but they don't have much choice about whether to deal with them. As we know, cash-flow problems are 

the single biggest reason for small business failure in Australia—probably anywhere, not just Australia. It's 

important to remember that a lot of small business failure as a result of cash flow isn't because there is something 

inherently wrong with the business; it's just that the cash flow out is faster than the cash flow in, which, at the end 

of the day, can cause business failure. 

Senator PRATT:  In terms of the capacity to call for documents, you have the power as ombudsman to 

command documents from firms. Will that apply in the case of the payment time framework? What's the role of 

those powers in the context of this legislation? 

Mr Latham:  I'll answer this one. Our power to demand documents is under our legislation and it's for the 

purposes of doing things like dispute resolution. However, we don't duplicate other organisations' roles as well. In 

a situation like this one, about the power to demand documents, I would have thought it was primarily with the 

department. We would also be able to demand documents for our purposes, but they're slightly different purposes. 

Senator PRATT:  Ombudsman, in a sense, you have been looking at issues where a long payment time 

stretches into non-payment or a dispute over payment. How do you differentiate between those? 

Mr Latham:  That would be an example of the sort of thing. When an individual who has a case comes to us 

and says that a company is not paying in accordance with the contract or is just paying poorly, even if it is in 

accordance with the contract, that is the sort of matter that we'd pick up on a one-to-one basis. We would talk to 

both sides and request documents or demand documents as necessary to properly inform the way that we could 

actually resolve those sorts of issues and improve practices. 

Senator PRATT:  Is there a need to clarify those roles in the context of your role as ombudsman and the 

obligation to report under this legislation? I would imagine that, if there's a stronger onus to pay earlier, it would 

make your workload easier because you would be better attuned to where there's a dispute over the nature of the 

payment? 

Mr Latham:  When new pieces of legislation come in, always making it clear how our powers work alongside 

them is a good thing, provided that those powers are not diminished through that as well. 

Senator PRATT:  Is that clear in the case of this legislation or does it still need improving? 

Mr Latham:  I would say that we would be able to exercise our powers, but, of course, in dealing with large 

businesses, you could come up against arguments that we're duplicating. This is sometimes thrown at us: we're 

duplicating another organisation's role. In our legislation, that is specifically outlawed. 
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Senator PRATT:  Could we make that more explicit in this legislation: for the purposes of your role and the 

purposes of reporting, you both have an entitlement to the information, and it's recognised that this is not 

duplication? 

Ms Carnell:  It would be useful to make it clear because our role and our goal posts are going to be quite 

significantly different to that of the registrar that is set up under this legislation. Our role, really clearly, is to be an 

advocate for small business, for people who are being paid slowly. The registrar's role is to ensure that the bill and 

the rules are implemented properly. That's a very different set of goal posts. 

Senator PRATT:  Yes; absolutely. Chair, I'm not sure how much longer I've got. Deb, also feel free to jump 

in. I'm reaching out via teleconference to my Labor colleague. I just want to ask about a review. You've suggested 

there would be a review. What would the objective of such a review be? Reporting time thresholds stop at 61 days 

and above. Some companies still have payment times even longer than 61 days. Will that mean companies can 

hide where they have contracts that have 120 days or even longer payment times? 

Ms Hordern:  In relation to our suggestion around a review, as Kate has mentioned, the goal of the registrar 

who's holding this framework and the reporting scheme will be to make sure that large businesses are reporting 

accurately, whereas our goal is to make sure that small businesses are getting paid on time. We have suggested a 

review of the scheme. Potentially, we would like to do that at some point to make sure that it's operating 

effectively and delivering the faster payment times for small businesses. We think it's a really important part of 

this that the efficacy of the scheme is appropriately reviewed. In relation to large businesses manipulating their 

reporting times, we know that internationally, particularly in the UK, they had to make a number of tweaks to 

their reporting scheme, which ours is loosely modelled on, because large businesses have a lot of resources to 

work out ways to manipulate time frames and make their reporting look better. Part of the review would be to 

make sure that the scheme is working effectively and we're getting appropriate reporting through. We would, of 

course, need to watch, as Craig has raised, when small businesses come to us after the scheme is implemented. If 

we have small business coming to us saying that their times are not what's been reported, then that's certainly 

something that we would need to look at. 

Senator PRATT:  Your submission noted, as you have highlighted, the need to ensure that the regime 

withstands efforts to weaken it or game it. What kinds of examples can you think of? I guess these things can't be 

predicted currently. Nevertheless, how could they be addressed by us legislatively or by the regulator? 

Ms Carnell:  The sorts of areas where it can be gamed include determining when an invoice is received for 

payment. Is it when it is approved for payment? Is it when it comes into the system? There are any number of 

ways that a company can determine when an invoice is approved for payment. 'It's in the system to be paid'—

that's probably the biggest one. The other issue that I'm sure will be raised is the whole issue of who's covered by 

this legislation and who isn't; the issue of what's a small business and what isn't. The legislation refers to the tool 

which will determine what it is, but there is very little information at this stage on what it is and how it will be put 

together. There's one thing that always frustrates me a bit. The definition of a small business, which we totally 

support, is the ATO definition, which is businesses with under a $10 million turnover, and that includes 99 per 

cent of businesses in Australia. So, if 99 per cent are covered, only one per cent isn't. It would seem a whole heap 

easier to determine who isn't rather than who is. For businesses that are struggling to determine what's a small 

business, it would seem pretty simple to identify the big business—BHP and Telstra; most of the businesses on 

the ASX 500 are big—and you can pay everybody else in a reasonable time frame and report on how you pay 

them. I just don't think it's an excuse to say that it's too hard to determine what's a small business under this 

legislation if 99 per cent of Australian businesses fall under the $10 million turnover scenario. 

Senator PRATT:  In effect, that's how you think the tool should identify small businesses, by essentially 

identifying the large businesses, not the small ones. What engagement has the department had with you about 

that? 

Ms Hordern:  We've been engaged in a number of consultation sessions with the department and the tool has 

been raised at a number of those consultation sessions. Most recently, there were representations made at the most 

recent consultation about concerns of lack of visibility over the tool. We've continued to engage on that and are 

encouraging the department to engage with as many stakeholders as possible to give them a clear view of what 

the tool will look like as early as possible so they can factor that into their planning. 

Senator PRATT:  In order for this legislation to come into effect, businesses need to know whether they're in 

or out. 
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Senator O'NEILL:  Could I just clarify a question. The tool and all the work that's going on around the tool is 

almost superfluous to me. If the definition is the ATO definition, that clearly means a business turning over less 

than $10 million is a small business. That's it; they're in. 

Ms Carnell:  The challenge is to actually determine who's under a $10 million turnover. That is the argument 

that is being used. The ATO, via their legislation, cannot provide a list of companies that turn over under $10 

million, even though, fairly obviously, they know who is. I understand those are the privacy requirements of the 

ATO legislation. Our concern is the lack of visibility of the tool, as it's called, and how the tool is going to 

operate, and it's going to be used as a mechanism to delay the legislation even further. 

Senator O'NEILL:  The critical impact of that, as you described earlier in your evidence, is the continuing 

problem with cash flow, the failure of business and the loss of jobs when we're already in a critical situation 

economically. 

Ms Carnell:  That's it, and it's important to remember that very similar legislation has existed in the UK for a 

number of years. A very large percentage of the companies we're talking about here in Australia, the 3,000-odd 

companies that turn over more than $100 million, are the same businesses that are reporting in the UK, because 

they're multinationals; it's how they work. 

Senator O'NEILL:  Again following up from evidence a little earlier, what can we learn from the British 

tweaks that you have been discussing? You just raised them then. What conversations have been had, to your 

knowledge, with the ATO to manage this within the boundaries of their requirements and their obligations? What 

arrangements have been considered to make this process simple instead of complex? What can they publish? 

CHAIR:  Senator, once Ms Carnell has finished answering that question, I'll hand over to my colleague 

Senator Davey. 

Ms Carnell:  I'm unaware of discussions with the ATO, because the ATO would normally—in fact, always—

say that they are not in a position to provide lists or information along those lines. My view is that possibly the 

view of the tool is that it will run off the back of the new Australian Business Registry, which is the new approach 

or the database that will bring together the ABN, the ACN and the various licences that exist in ASIC and use that 

database to ask questions to identify businesses involved. The problem for us is that that particular database is not 

due to be up and running properly for three years.  So we just want to make it really clear that that would not be a 

reasonable timeline to wait for the tool to be in place. That has not been said that that's the case, but I think that's 

to our knowledge the only method of being able to identify the businesses that are under $10 million 

categorically, which is the reason we're saying, 'In the interim, before we have a categorical list of businesses with 

under $10 million turnover, let's identify the one per cent of businesses that are in the big space and then pay 

everybody else as.' 

Senator O'NEILL:  You've offered that advice publicly now and, of course, I'm sure to the government. You 

haven't answered the part of my question which was about learning from the British tweaks. What can we 

particularly learn from that? 

Ms Carnell:  There are a number of things you could learn from the UK scenario. One is that it took a very 

long time for businesses to actually report. In fact, I think in the first 12 months or two years, only a third were 

actually up and running. So there is the importance of making this happen a whole lot quicker. The other thing is 

that, with the actual register itself, it was very hard for small businesses to get the information that they needed. It 

was a somewhat opaque database, to say the least. So, unless you really knew how to utilise it, it didn't have a 

clear method of being able to compare different data points for different companies. So hopefully those things 

will be addressed. 

Mr Latham:  When you look at the legislation—I'm looking at the rules at the moment—you have, for 

example, the definition of 'supply chain finance arrangement'. When a large business looks at that, there'll be 

ways of perhaps recasting your supply chain finance arrangements to fall outside. So, instead of having a 

discount, you have an incentive or just little tweaks to it. That's the sort of thing that will be very difficult to know 

is happening and then, when you do know it's happening, to actually get on top of it—because, again, you change 

the words again and then there'll be another little tweak you can make to either put things in or out. 

Senator O'NEILL:  So, potentially, some of this is a conman's playground to try to get around the legislation. 

So we need to make sure that we get it right, to really protect the small businesses that are so critical to the 

provision right across the country. I will have more questions, Chair, but I know that you want to give the call to 

Senator Davey.  

CHAIR:  Thank you, Senator O'Neill. Senator Davey? 
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Senator DAVEY:  I've got a couple of questions. You were just talking about supply chain finance. Your 

organisation has in the past mentioned that supply chain finance can be a real choice for small business. Can you 

provide real examples of when supply chain finance can be advantageous? 

Ms Hordern:  When there are reasonable payment terms, which we would consider to be 30 days or less to a 

small business, and a business is in a significant growth phase and needs to get cash in the door pretty quickly 

fund that growth, if they're making a choice to get paid in 10 days rather than 30 and take a small discount for that 

through a supply chain financier, it may end up being much cheaper for them to do it that way than to borrow 

from a lending institution that may be unwilling to lend in the current climate. And it may just be that they're able 

to access finance more cheaply by taking a discount to get paid within 10 days. That would be a very valid reason 

to use supply chain finance to fund growth, but it is predicated on having appropriate 30-day payment terms and 

then using that facility to get paid earlier than that, rather than having extended payment terms and using that 

facility to get paid within the 30 days, which we would consider. 

Ms Carnell:  Can I add what isn't acceptable, if you don't mind? 

Senator DAVEY:  Absolutely. 

Ms Carnell:  If you do a little bit of a Google search on this sort of stuff, you'll see pretty quickly a range of 

large companies, some of the major consultancy firms in Australia, pitching to business to use supply chain 

finance, arguing that the process is to move payment times out, and then offering supply chain financing to those 

people who are now being paid slower so that they can be paid quicker. You can then move your actual dollars off 

your balance sheet. So it's a method of making a balance sheet look better. It saves you money because you are 

not paying for a longer period of time. Supposedly, the argument is that the small business or the business can be 

paid quicker, certainly at a discount. So everybody is happy—except everyone isn't happy, because the small 

business has ended up with longer payment times and they've had to take a discount to be paid in a reasonable 

payment time. And, by the way, at least from our perspective, the balance sheets of the companies involved do 

not reflect reality. Is that a fair statement? 

Senator O'NEILL:  Senator Davey, is it alright if I ask for clarification right now, or for Ms Carnell to name 

those consultancies referred to who are advocating this business model? 

Ms Carnell:  PwC and EY. There's a list of them. Those are just the two when I said major consultancy firms. 

Senator O'NEILL:  Could you provide on notice the entities that are advocating this model which is designed 

to circumstance decent payment times? 

Senator DAVEY:  Ms Carnell, this bill comes on the back of your organisation calling for a reporting 

framework and some transparency, and you've advocated strongly for it. This bill has now gone through a 

consultation process, and I understand your organisation very much supports the consultation process. I see that in 

June you wrote again saying that you really want the scheme to be implemented and without delay for the benefit 

of small business. Would you agree, however, that the consultation that has taken place on this bill does not cover 

things such as mandatory payment terms, which are also a point of discussion in your submission and others? But 

it's such a complex area. Would you approve of the bill being delayed to include mandatory payment terms and to 

allow for effective consultation, or would you rather see this bill go ahead? 

Ms Carnell:  We'd rather see the bill go ahead. We agree with you totally that the dilemma with the bill is that 

it doesn't stop some of those large companies I've spoken about reporting quite openly that their payment time is 

120 days, and they've done nothing wrong—that's no drama—but we have a bill; it's on the table; it's been 

consulted on. We're better to have this than not to have it. There's the importance of doing regular reviews of 

whether it is achieving the outcome that we want it to achieve, and that is to improve payment times to small 

businesses rather than just, I suppose, maintain the status quo with some businesses doing the right thing and 

others not. 

Senator DAVEY:  You have mentioned a couple of times today that there are multinationals that won't reduce 

their payment terms and that they're dictated by head office. Perhaps on notice, can you provide the names of the 

companies that have said that they won't reduce their terms? 

Ms Carnell:  Yes; I can give you some of those. Obviously, we haven't asked every single company. We've 

asked companies when we've had complaints or when people have told us that there's an issue. It's not, by any 

stretch, a complete list, but you can see the sorts of companies that are in the space. 

Senator DAVEY:  You spoke earlier about transparency schemes and reporting requirements such as this. 

They work for some companies but not for all. Reporting requirements are often utilised by governments. We 

have gender reporting requirements and reporting requirements across a range of portfolio areas. Would you 

concede that, if it can influence some, it's better than nothing? 
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Ms Carnell:  Yes. That's exactly why we're supporting it. We believe that it will influence some. We believe it 

does create a level of transparency, so for some small businesses this will be useful information, even if they have 

no choice but to deal with companies that have very long payment times. At least they've got greater clarity of 

what's on the table. That's got to be a good thing. The reason we support it is that we believe that it's a step in the 

right direction. This sort of clarity is a good thing; it just doesn't stop some multinationals, and, by the way, others 

as well, from having payment times that get in the way of economic growth. 

Senator DAVEY:  I have nothing further, Chair. 

CHAIR:  Senator O'Sullivan, if you don't have anything, we thank you, Ms Carnell, and your officers for 

coming along this morning. 

Senator PRATT:  Sorry for interrupting. I asked about the reporting thresholds stopping at 61 days and above. 

Ms Carnell, are there many businesses that have much longer payment times? Will the legislation in effect hide 

those long payment times because the threshold stops at 61 days? 

Ms Carnell:  We know of 120 days. In fact, there was one particular multinational that we were having 

discussions with in one of our earlier inquiries. They laughed at me and said, 'Kate, you shouldn't complain. 

We've got payment times of 365 days in certain circumstances overseas.' They thought that was a really good 

comment. I didn't really think it was. The reality is that there are terms of longer than 61 days. In fact, 120 days is 

common. Of course, when we talk about the days, we're often talking about the end of the month for a lot of these 

companies, not from when an invoice that has been approved has been received. So 60 days from the end of the 

month can be 90 days, or 120 days. 

Senator PRATT:  The reporting should cover, perhaps, month by month, or 30 days, three months, six 

months. How would you structure that as a reflection of what happens? 

Ms Carnell:  Thirty days, 60 days, 120 days, longer—that would get everyone in, I think. 

CHAIR:  Given the significant penalties in the bill, do you think there's an incentive for large businesses to 

accurately report their terms? 

Ms Carnell:  I think there's a real incentive to report and report on time. I don't want to be negative about this, 

but remember that the registrar is a departmental person who doesn't actually have a capacity to do broad based 

audits—audits where there is some evidence that there's an issue. Some businesses may perceive that it's worth 

the risk. 

CHAIR:  But businesses generally, though? I mean, no business likes to accrue quite large financial penalties. 

That would be an incentive for them to report. 

Ms Carnell:  Absolutely. Sorry; I was responding to 'report accurately'. The dilemma in the UK was that there 

were significant views that the reporting wasn't accurate. 

CHAIR:  That was voluntary, though, in the UK. 

Ms Carnell:  Initially. 

CHAIR:  Looking at the time— 

Senator O'NEILL:  Can I ask one clarifying question? 

CHAIR:  I want to keep to the schedule. As it is past 9.40, I thank you, Ms Carnell, and your officers for 

coming along. 

Ms Carnell:  Thank you. 
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STRONG, Mr Peter, Chief Executive Officer, Council of Small Business Organisations Australia 

[09:42] 

CHAIR:  Welcome. I understand that information on parliamentary privilege and the protection of witnesses 

and evidence has been provided to you. I now invite you to make a short opening statement and, at the conclusion 

of your remarks, I'll invite members of the committee to ask questions. 

Mr Strong:  Thank you, Senator. I start by saying that late payments are things that my council has been 

talking about for a very long time, going back probably decades. It's been something that has met deaf ears for a 

long time, until the Gillard government decided to confront it towards the end of the term of that government. The 

department of industry started to do a review and that was going very well. That's when we learned about what 

they were doing in Europe et cetera, and there was a change of government. It went on the backburner for a bit 

and then it picked up a lot more momentum, particularly when the office of the Australian Small Business and 

Family Enterprise Ombudsman was put it together. It also picked up momentum when we decided to lay down 

our swords with the Business Council of Australia and talk about the fact that, in a lot of cases, we actually agree 

on most things, but there are areas where there are real problems. They came to us and asked, 'What do we do 

about late payments?' That was fantastic. They've had a lot of people sign up to that and we've gone through the 

process with the government, with the Prime Minister's announcement a few years ago. We've gone through a 

very good process of highlighting the issues that are in front of us.  

One of the worst things that we've seen, and I'm not sure whether it was mentioned before, was Fonterra, who 

have now changed what they were doing. They went to their suppliers and said, 'Look, we're pushing our 

payments out to 90 days'—or 120 days; I can't remember which it was—'but we understand that you may struggle 

with payments and we're very happy to lend you some money on very low interest rates,' making themselves look 

good, 'until we pay you.' Basically, they said we'll lend you your money and charge you interest on your money 

until we pay you in 90 or 120 days. To me, that's theft. As I said, they're not doing that now. To me, it's an 

extraordinary abuse of power to say to people, 'We're going to lend you your money at low interest until we pay 

you your money.' That's the sort of thing that we're confronting. I've got to say, the great majority of big 

businesses, when this has been confronted, including in private conversations—and I'm not going to name the 

companies; I think that would be unfair—have said, 'Peter, we never saw what we were doing because we sit on a 

board where we look at billions of dollars.' To their credit, they didn't have to say this, and they were 

embarrassed: 'What we saw were great big numbers and we focused on the big-picture issues for our board. 

Thank you. Now we're going to pay these people because we understand what's happening here.' They didn't 

understand the issue. People could say, 'Well, they should have,' but I would put myself in the shoes of someone 

running a multi-billion-dollar company and work out whether I should have. But they do now. A lot of companies 

have signed up and they're doing their best. And of course we've discovered that you don't click your fingers in 

big business and have things happen overnight. You do that in small business. Some changes are taking longer 

than they should, but it's just wonderful that we're doing this. It wasn't that long ago that we were doing nothing, 

so incredible progress has been made and let's make sure we continue with that. 

CHAIR:  Excellent. Thank you, Mr Strong. I'll hand over to Labor, to Senator Pratt. 

Senator PRATT:  Thank you, Chair. You would have heard the small business ombudsman, Kate Carnell, 

welcoming the bill but also saying that naming and shaming, in and of itself, wasn't going to be the most effective 

method of improving payment times; that's what an effective bill does. Do you share that view? 

Mr Strong:  As we've gone through the development of this, we've asked: what is the most effective method? 

In our more belligerent mode, we think we'll just mandate it and get on with it. That just creates other problems. 

I've consulted my members on this regularly because it's an important issue for all of them. The process we've got 

is probably the best we can have, particularly when you think about the pressures that a lot of people have been 

under in the last few months. Then there are reviews. Ms Carnell talked about having a review. A review is the 

next important step. There are some businesses that will not respond, and they are normally the multinationals 

who report basically to themselves and have no care about anything else. They are going to be the main problem, 

and that will come out in the review. I believe that the process we've got at the moment is probably the best we're 

going to get. We've got to focus on it from the Public Service. It hasn't gone on the backburner, and a lot of things 

have due to the crisis as public servants have been reallocated to special projects. But we've continued with this, 

and it's highlighted that we need to make sure that people pay other people on time so that we can manage crises 

like this much better. 

Senator PRATT:  You would be open, though, to clever legislative thinking about how we might fix this 

problem in the context of the current legislation, but of course without delaying it? 
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Mr Strong:  Yes, very much so. The area we've looked at and had great discussion about with members is 

mandating. Traditionally, you would think we'd just say, 'Yes, mandate it and get on with it,' but my members 

include small business reps, accountants, bookkeepers, newsagents and hairdressers, and commercial asset 

finance brokers are there who sponsor loans for people who are dealing with big business. They've said, 'We're 

not ready for mandating, because that would potentially create problems for small business that we haven't seen 

yet.' So let this process continue. As I say, let the clever regulators and members of parliament develop processes 

to get people paid on time to make sure that you don't have some using their power to lend people their own 

money. I'm still quite gobsmacked by that. 

Senator PRATT:  If people comply and it works, then you don't need to mandate them— 

Mr Strong:  Yes. 

Senator PRATT:  which means you don't need to mandate everyone, because some people will behave very 

well. Some submissions have noted that a 30-day cap is a kind of cap on acceptable payment times. Without 

changing the reporting times framework, should there be a target on payment times? 

Mr Strong:  Sorry, Senator; I missed that. 

Senator PRATT:  Sorry; I didn't express my question very well. It's not you, it's me! Should there be a target 

for average payment times—say, below 20 or 30 days—because some are worried that 30 days might be a cap on 

acceptable payment times? 

Mr Strong:  Averaging—and this is something that I haven't thought of—would add complexity to it. In the 

discussions we've had with the BCA and with some of their members, they're trying to make it simple for them so 

that they can very quickly respond and be measured. The previous presenter talked about the measuring process 

and how some businesses may game that. I'm of the opinion that some would try to do it. It wouldn't be at the 

board level; it would be a lower level than that. Gaming is something that the ombudsman's office would pick up 

very quickly. That's the beauty of having an ombudsman there. I think we stick with 30 days at the moment, but it 

is something that would be part of a review. I just think it adds another complexity to the process. 

Senator PRATT:  Yes, but we should be able to see the data that shows average and median and a general 

sense of what the actuals are as well. Do you have a view on supply chain finance with long contracted payment 

times?  

Mr Strong:  We're always worried about those sorts of financing processes. The thing that worries us most is 

that there's pressure from the bigger business, or the bigger entity, to the smaller business—'If you want to get 

paid, you're going to have to agree to this.' Even though they may not say those words, that's certainly the feeling 

that the small business will get. The previous presenter, Ms Hordern, talked about the fact that some businesses, 

particularly in start-up phase, will want the money much quicker and they'll see this as quite acceptable, and there 

are others who will see that as acceptable depending on their business model. What concerns us is the undue 

pressure, whether it is actually applied or whether it is felt that it is applied, on the small business to accept those 

terms.  I would also say that it's not just big business. The Water Corporation Western Australia recently decided 

that they would be very benevolent. 

Senator PRATT:  Yes, I remember that. 

Mr Strong:  They used to pay on 45 days, and then they were benevolent by paying on 30 days as long as you 

gave a discount. They were undone on that and forced to backtrack. So it's not just big businesses or others; there 

are people who get excited— 

Senator PRATT:  Publicly owned entities, yes. I was quite struck by the example you gave of Fonterra, but, in 

effect, they'd come up with their own form of supply chain finance. That has a not dissimilar impact on 

suppliers— 

Mr Strong:  No, not dissimilar at all. I would say that, with Fonterra and other very large businesses, a lot of 

what they do is targeted at other large businesses that are smaller than them. It's like the animal kingdom, where 

the bigger the animal eats the smaller one et cetera and it works its way down to plankton. The plankton are the 

ones that get damaged here as the big ones fight among themselves. I think they missed the impact on the smaller 

entities as they applied their own pressure, and I still think that they should not be allowed to do that, even to 

other big businesses that are smaller. That's still an abuse of power, as far as we can see. So I think that we need 

to watch the behaviour between the large businesses that then has this impact upon small business that nobody 

thinks about. 
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Senator PRATT:  Yes, because, in effect, companies might try to contract out of it by saying, 'We'll give you 

future work if you agree not to be paid for 365 days,' and you could build that into large contracts. Prospectively, 

that could create a lot of trouble for businesses. 

Mr Strong:  It does. 

Senator PRATT:  Sorry, I didn't give you time to answer that. 

Mr Strong:  One of the issues that my members have talked to me about, particularly those in the bookkeeping 

area and in the accounting area, is government payments. Governments have really bent over backwards—and 

they continue to do so—to pay small business on time. I was up in North Queensland last year sometime and I 

was out at a new estate that was being developed by Lendlease, and we were talking about late payment times. 

There were some smaller businesses there saying that they were being paid on time and they were really happy 

with Lendlease. Then I got talking to the Lendlease fellow and he said, 'Yes, we are paying on time, but we're 

quite concerned because it takes nine months to get payment out of the Queensland government.' And it got me 

thinking. This is still supply chain. If we want big business to pay us on time, I think it's right that they get paid as 

well. Nine months is obviously hundreds of millions of dollars that they're waiting for, and it has an impact on the 

whole process.  

Senator PRATT:  Equally, governments in their government contracts could insist that they those they have 

contracts with pay their suppliers within 30 days, couldn't they, as a procurement policy? 

Mr Strong:  Yes. Everybody should be paid within 30 days, particularly if those big businesses are being 

forced, which we support, to pay small business in 30 days. It needs to work its way through the supply chain. 

Senator PRATT:  If those contracts are from a government, there shouldn't really be any excuse for 

governments and, therefore, contractors, to pay their suppliers on time, should there? 

Mr Strong:  That's right; there should be no excuse. You pay the big contractor on time and then they have to 

pay the small business on time. There should be no excuse. 

Senator PRATT:  I have a further question on a separate topic. Reporting time thresholds stop at 61 days and 

above. You'd be aware, of course, that some businesses have payment times of 120 days or more. Will this 

legislation hide in the reporting those egregiously long payment times? Do we need the legislation to reflect 

longer reporting times? 

Mr Strong:  I think that the legislation should reflect the longer reporting times, just so that we pick it up and 

we know exactly what's going on. Again, coming back to the process, the big businesses that we've dealt with 

have been very keen to fit in with this, and they have not been gaming us within those consultations. They want to 

do it; what they're trying to do is find a way to do it that makes sense for them, which is quite a reasonable 

request. So I think that we can aim for that. But, again, let's get the current legislation in play—it would just be 

such a win to finally have it there—and then the reviews will pick up exactly what goes on. I noticed that the 

minister gets the capacity to change certain parts of the legislation without going back to parliament, which I 

think is a good thing. So let's get it into play and then we can fiddle with it and make it work better. 

Senator PRATT:  We will do our best to make it work better here and now. That's why we're inquiring into 

the bill. Do you think that there are other detailed matters in the bill that the Senate should consider now? 

Mr Strong:  No, as I say, we've gone through this and we've been consulted. Nothing is perfect, and I 

appreciate your comments and your questions, Senator. 

Senator PRATT:  Thank you, Chair. 

CHAIR:  Thank you. I'll hand over to Senator O'Sullivan. 

Senator O'SULLIVAN:  Thank you very much, Chair. Mr Strong, thank you; your evidence has been really 

interesting and important. Given the times that we're in now with COVID and the impact that that is having on 

small businesses right across the country, can you talk about the impact that this legislation will have on 

businesses, particularly given the environment that we're in right now and the urgency of it? 

Mr Strong:  On the impact for a future crisis, I suppose the first thing is that we won't be asking people to pay 

small businesses. It will be part of the culture of what we've developed. And, as we have a crisis, the small 

businesses should have that money coming into them when it should be. I would acknowledge that there have 

been some businesses out there that have been paying the small business bills straightaway; they haven't been 

waiting for the 30 days or the 15 day or whatever they've done before. But it won't be something that we need to 

go out urgently and ask people to do. If I come back to JobKeeper, some businesses were absolutely desperate to 

get that money for their staff and, as they found that they didn't have the money and they were going to struggle to 

get it from the bank, some of them went to their superannuation and got the $10,000 and others went to their 
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customers, big business, and said, 'Can you pay me now?' My understanding is that, in quite a few cases, they did. 

That is the situation we want to change—that, as we have a future JobKeeper as we have a future crisis of some 

sort, businesses can react much more quickly, knowing that they've got the money. 

Senator O'SULLIVAN:  Earlier in answers to Senator Pratt's questions, you talked about the problems with 

mandating and you said that it creates problems. Can you just elaborate on what that would mean? What are the 

sorts of problems that you are hearing from your members? 

Mr Strong:  It depends how it's mandated. I think we know that the people who are the worst late payers are 

small business. A lot of that is due to the fact that they haven't got money coming from big business. But, if we 

mandate it, what will be the impact on the smaller businesses and the medium businesses, who, in the main, 

particularly in regional Australia, operate quite well?  Their reputation or the reputation of the family that often 

runs these small to medium businesses depends on how they deal with other businesses in their community. The 

unintended consequences are what really concerns us. We've been talking to the Commercial Asset & Finance 

Brokers Association about when they broker loans for businesses who are looking to grow or looking to maintain 

a good level of business. They're concerned that there's enough reporting already, and to have them named as late 

payers when they're actually not is something that has been happening among those small businesses. It's 

something that we're worried about. We may get to mandate eventually if big businesses don't respond. We'll 

certainly be calling for it eventually. But let's look at how this works first and make sure that unintended 

consequences for small business in particular are considered. 

Senator O'SULLIVAN:  I think the intention of the bill is to really shift the culture of payment terms and how 

businesses are operating. Do you think mandating could actually have a negative impact? I ran a small business 

myself for a while and there were lots of businesses that would pay me within a week, but, if you mandate a time, 

could some businesses actually lift it and change it, pushing a normal weekly payment out to 30 days or 

whatever? 

Mr Strong:  Thank you, Senator. That's one of the unintended consequences that we have. I come back to the 

behaviour of certain industries. I was in the book industry; I'm still on the booksellers board. Quite a few 

industries in retail operate like this. During the year, you have your ups and downs. Christmas is a fantastic time 

and winter is not so. If you don't pay your bill to a supplier—say I, as a small business, haven't paid it—they don't 

do anything in particular. This is what happens: they put you on hold—I'm sure you're aware of this—for three 

months and then they start saying, 'Alright, you need to pay this.' Again, that reflects the ups and downs of a 

business. That's a really good example of big and small business working around the normal behaviours of a 

certain sector. As you say, if we bring in mandating, how will that affect those traditional behaviours? The shoe 

industry is another one that has that sort of approach. You get to send goods back and there are returns. The 

industries are quite used to that. So we need to make sure any mandating doesn't impact upon what is traditional 

and good behaviour within certain sectors. 

Senator O'SULLIVAN:  Would one of the other unintended consequences be potential increase of red tape 

for small businesses? 

Mr Strong:  It could be. Our experience is there will definitely be an increase in red tape for big business, and, 

whenever there's an increase in red tape for big business, it often works its way down to us in one form or another. 

That's something that we'll keep an eye on. As I say, we're not afraid of mandating; we're afraid of the impacts, 

the unintended consequences. So let's review that. A key part of this legislation, of course, as we've all agreed, is 

going to be the reviews over the next year or two years. 

Senator O'SULLIVAN:  Reputation is important for businesses, as we know. You mentioned Fonterra earlier. 

Since their practices were highlighted, have they changed their practices at all? 

Mr Strong:  I don't know. That's one of issues, of course: when organisations like mine get down to the detail, 

we hear these things and we check the validity of it back through membership. Beyond that, the way we measure 

things is that we haven't heard anything negative about Fonterra since that happened, so hopefully that means they 

have changed it. A little worry I get around this is that they say, 'We're going to look after small business and pay 

them on time,' but their definition of a small business might be a business that turns over less than a million 

dollars, and we know that a small business these days has a turnover of less than $10 million. So I get a bit 

worried about who they're actually targeting and whether they gaming the system by saying that, in that case, it's 

about businesses with a turnover of less than a million dollars. That might be only 10 businesses in their supply 

chain, when most of the smaller ones are actually under $10 million. That's where a reporting system is going to 

be important and that's where the definition of 'less than $10 million' is important as well. 
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Senator O'SULLIVAN:  Yes. With this legislation, we would know whether, in fact, they have changed their 

practices. That's all from me, Chair. Thanks very much. 

CHAIR:  Thank you, Senator O'Sullivan. Senator O'Neill, you have some questions? 

Senator O'NEILL:  Thank you for your evidence, Mr Strong. I know that the changes in this bill generate 

some considerable hope for people in small business, who, as you've described, often are relatively powerless, in 

some instances, to protect themselves against what seems to be emerging as a business model and practice by 

some of the most exploitative businesses. Have you had any conversations with the Small Business and Family 

Enterprise Ombudsman about these matters? 

Mr Strong:  Yes. We talk regularly about a whole range of different matters. I sit on the reference group, as 

does the ombudsman's office. 

Senator O'NEILL:  I'm sure that you have pretty close experience of some businesses that have been very 

severely impacted by the current problem. I was wondering whether you could give an example of a business that 

you know of that failed because of this exact problem and how the proposal would have saved that business and 

the jobs associated with it? 

Mr Strong:  The business that comes to mind is always in construction, when I get these examples. There was 

a plumber who did work for a large business and hadn't been paid for a month, and then hadn't been paid for two 

months, and then—I'm just going through my memory on this—for three months. He and his partner ran the 

business. She did the books and those sorts of things. She was dealing mainly with the late payment. They had a 

family. They had one young child who had a health problem and, because of the focus on that child and because 

of the lack of money, they found that they couldn't function any longer as a business. The man involved got a job 

as an employee with another company. The last I heard, they still hadn't been paid. I remember the stress upon 

that couple. They had an issue that a lot of people know: a health issue with a child. It is very stressful, and they 

had no money coming in. He had to give up the business and go elsewhere. He did what a lot of small businesses 

do: he solved the problem and then he confronted it afterwards. We see that in retail leasing. The ACCC say the 

same thing. Often they hear from a business when it's too late, because the nature of business people is that they 

think they can solve the problem. That's what this legislation is about: trying to make sure that we don't actually 

hit the wall and find that it's too late. There are probably a lot of examples, particularly in construction, around 

that issue. We also hear it in the mining sector. Truth be known, I haven't heard for quite a while about contractors 

who don't get paid for a long time. That is not so much at the board level; that will come down to middle 

management making decisions based around their particular needs.  

I've got to say, since the BCA and COSBOA signed our memorandum, there have been fewer bad stories than 

we had before. As a matter of fact, there have been a lot better stories as people sign up. Fonterra is a really good 

story. It was an appalling approach to collecting money, I might add, but they changed that. The only question 

mark I have on that is: what do they consider to be a small business? This legislation will decide that for them. 

Senator O'NEILL:  Thank you very much for that example. Like Senator O'Sullivan, I've had similar 

experiences in small business. You describe the perennial problem that faces many tradies that I know, 

particularly in the construction industry: the promise of work, waiting for money to come in and doing everything 

possible to keep afloat, keep their apprentices on board and keep the jobs that they're generating in their local 

economy—often a regional economy. The only jobs growth in the regional economy is in the small business 

sector. There's the issue of transparency around this scheme. We keep talking about transparency and 

accountability and naming and shaming. This morning, the ombudsman declared CIMIC, which is a pretty big 

company, as one that she's named continually. Is there tension that can be resolved in some way in this bill 

between doing that good governance work, in terms of transparency, but also doing what tradies across this 

country need, which is making it certain that they actually get the payment? It's about the smallest fish in the 

barrel. From my experience and from talking to tradies, transparency is an issue that they would not think really 

matters to them. They just want certainty of payment. Are you confident that the way the bill is constructed at the 

moment will give that certainty to tradies on the Central Coast and across regional New South Wales and that 

they're going to get a change in behaviour to help them survive as a business, particularly in these difficult times? 

Mr Strong:  I would say that, if I were a tradie out there, I wouldn't be certain of anything, because history has 

shown that these things don't happen. It will only be time that will show them. They'll talk among themselves, as 

businesses do. They won't be complaining about late payments; they'll be talking about other things. Then one 

day, they'll say, 'Gee, we're getting paid much quicker,' or they'll be able to name the company or maybe the two 

companies that are the big problem. I know from the construction sector, that those companies would find it 

harder to find a good, quality tradie to do the work for them when all the other companies are paying on time. 

Senator, it just occurred to me that one of the problems that we have had in developing this particular 
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legislation—and I'm going back a long time here—is the response that we used to get from people. If they say it 

now, they don't say it in front of me anyway. That response was: 'That's business and, if you can't do it, you 

shouldn't be in business.' That was one of the responses I got for a long time—again, going back a few years now. 

When I talked about late payment and other things, the response from those who don't know, was: 'If you can't 

deal with it, you shouldn't be in business', which I just find that an extraordinary thing to say when I've just 

described the situation of a normal couple with a child with a health problem—and, somehow or other, 'You 

shouldn't be in business if you can't deal with these things.' That sort of approach and attitude seems to have been 

disappearing slowly but surely from big business and from policymakers as well, which is good. 

Senator O'NEILL:  Yes, it is. It's a significant change—and, hopefully, it means that people have more secure 

employment if this whole thing happens at the same time. I would just like to ask again about the supply chain 

finance. In earlier evidence today from the Ombudsman, we heard that supply chain finance would be useful for a 

company that was in a growth phase where they sought a 10-day payment but that supply chain finance would 

only be really acceptable if the standard payment was 30 days. What's your view about that? 

Mr Strong:  To be perfectly frank, supply chain finance confuses me no end—it really does. As I said, one of 

our members is the Commercial Asset & Finance Brokers Association. They broker loans and they  understand it. 

Maybe you could get someone from there to come in and explain it. I really get lost on it.  What worries me is 

when it's used to basically threaten someone into taking an offer, when the small business person probably doesn't 

understand it either. What it looks like is: I give you some money and you give me some back but not as much as 

you owe me. I apologise if I can't talk more to it, Senator. It really does my head in at times trying to work my 

way through it. If it does my head in then what does it do to small business? I don't know. 

Senator O'NEILL:  That's a very good point. There's an assumption that everybody who starts a small 

business is a sophisticated business person. Often they're people who are ready to work hard, back themselves in 

and do the right thing, and all they expect is to be paid for their work. That's the kind of Australian in small 

business that I support. My next question again arises from the evidence that we received from Ms Carnell this 

morning, and you might need to take it on notice. The evidence was about advice being given by large accounting 

companies—she named EY and KPMG but said that she would come back with a fuller list—where accounting 

practices that shift the way the money moves around on paper were being encouraged, which might impact the 

way it's reported. But, ultimately, the outcome for small businesses relying on a 30-day payment scheme is that 

they don't get their money for 90 to 100 days. What's your view about that practice? Do you have a view about 

what should be done about that? 

Mr Strong:  That practice is just lazy, lazy consultancy. It is like, 'How do we make money?; Oh, we'll just tell 

them not to pay their people.' It's extraordinary, isn't it, that a highly-paid consultant says, 'I've got a solution; just 

don't pay anybody.' 

Senator O'NEILL:  It's profoundly unethical. 

Mr Strong:  It is that and it is, as I say, very lazy. It's lacking intellect. I just get amazed by that. What I'm 

hearing is that they're backing down from that sort of advice very quickly now that they're being named. And 

congratulations to the BCA. They've been putting a lot of pressure on their members and others not to give that 

advice and not to behave that way, and we should acknowledge that. Senator, one thing I missed is e-invoicing. 

Have we had any discussions on e-invoicing? 

Senator O'NEILL:  No, nothing has been said about that yet. If you want to put something on the record, that 

would be helpful. 

Mr Strong:  E-invoicing was driven by the small business community and big business quite like it. We're in 

discussions with the BCA about advancing e-invoicing. Big businesses are saying that, if an invoice comes into 

their system, e-invoicing makes that a quicker process and means that you are much more secure and you know 

that this invoice is bona fide and you can pay much more quickly. I know the government is saying that if you 

lodge by e-invoice, you'll be paid in five days. The New South Wales government has actually driven this, and 

other state governments have come on board. So a way of adding to the capacity of bigger businesses and smaller 

businesses to make the payment process more transparent and make it quicker is by supporting the technology 

changes. E-invoicing is one process. We're looking at connecting that to delivery notes and to purchase orders as 

well. So there are ways and means of doing this. But it needs government to facilitate that, and that doesn't mean 

putting a lot of money into it per se. The reason we got to e-invoicing is that one of the ATO staff was a person of 

great vision and he set up the Digital Business Council, of which I was chair for a while, and the deputy chair was 

the head of the Institute of Certified Bookkeepers. The Digital Business Council consisted of people who ran 

software or developed software for small business, and they came up with an e-invoicing process. It went on the 

backburner because that person left the tax office and somebody else came in. But the New South Wales 
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government really pushed it, and we are now back to leading the way, where we used to be, on e-invoicing. So I 

would recommend that we investigate further the use of technology to help facilitate this. 

Senator O'NEILL:  That's a massive increase in productivity if that can continue for all the small businesses 

and everyone associated with them. My last question in terms of that is: when you send your bill in, is that the day 

that the payment time should start ticking, from a small business point of view? Or should the day that your 

payment time should start ticking be determined by the payer? As a small business, I would be thinking, 'I have 

done the job, I've provided the glass for the pool fencing, I have to pay my people, I've got to pay my fuel and my 

insurance, I've got to keep my car on the road, I've got to keep paying my apprentice et cetera, and I've got to keep 

managing all my payments. I need to get paid as soon as that invoice goes out and, if I don't, I want to be paid 30 

days after I send the invoice.' As a small business, I don't want to be invoicing on 2 July and the clock doesn't start 

ticking until 30 July. That's my view, coming from a small business family myself. What is COSBOA's view 

about that? 

Mr Strong:  I agree with you: I lodge the invoice and I want to get paid on what terms there are. The problem 

is when the small business person thinks they have sent the invoice—and I have done it myself—but they haven't. 

This is where e-invoicing and technology will get around the human foibles that we all have. When that happens, 

the big business then goes, 'Hang on a minute; I didn't get that.' That gives them an excuse for everybody else. 

The other issues is when you've sent it by PDF or you've posted it and they put it in the in-tray and don't put it into 

the system for a week or two. All of a sudden, according to their records, they have only had it for 10 days. But, 

according to your records, you sent it three weeks ago. These are things that we can get around with e-invoicing. I 

think the reason that the BCA are talking to us is that they see that as a way and means of helping small business 

and big business and facilitating the process. 

Senator O'NEILL:  And actually get on the same page. Do you think an accounting voucher scheme would 

help to implement e-invoicing? 

Mr Strong:  I think it would. Again, we've got to talk to the software developers, as always. They're the ones 

who understand it. But, yes, I do.  

Senator O'NEILL:  Thank you. 

CHAIR:  Thank you, Mr Strong, for coming along. Your evidence is at an end. I'm sure we'll see you again at 

some other time. We are now going to have a very short suspension to allow the next witnesses to be dialled in 

through teleconference—so Hansard can do their magic. 
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PHILLIPS, Mr Ken, Executive Director, Self-Employed Australia 

Evidence was taken via teleconference— 

[10:21] 

CHAIR:  I now welcome Self-Employed Australia via teleconference. I understand that information on 

parliamentary privilege and the protection of witnesses and evidence has been provided to you. I now invite you 

to make a short opening statement and, at the conclusion of your remarks, I'll invite members of the committee to 

ask questions.  

Mr Phillips:  Thank you very much. The opportunity to have input into your considerations is much 

appreciated. I will very quickly go through a short summary of our submission. The first thing is that we support 

this bill. We see it as the second phase of the government's three-phase election commitment in terms of the pay-

on-time issues for small businesses. The third leg of the commitment was for the government to require that 

anyone who did business with government would have to pay within the 20-day term or thereabouts. The first 

phase was the commitment by the government to pay small businesses promptly, within 20 days. That has been 

done, and we congratulate the government on putting that in place.  

We note that the Australian Small Business and Family Enterprise Ombudsman, amongst other people, has 

raised the issue of mandating payment terms on a much broader scale across the economy. We find that extremely 

interesting and are very pleased that that issue has been put on the table. We would suggest that in principle, but 

we think it's too early to talk about that. We would much prefer that discussion on that be left on another day, 

after the first three phases have been implemented, and we would prefer that that issue didn't distract from or 

delay this current bill. On the practical side, from our experience and discussion with small business and 

everything, that the pay-on-time issue, by a country mile, comes out as the top issue for small businesses, for the 

self-employed. Getting the money in on time is more important than just about anything else.  

At the end of the day, this is about the health of the economy. We don't consider that a market economy is a 

Wild West economy. A market economy is not one in which the bigger bullies rule. A market economy is one in 

which the rule of law rules and trust is the principal thing. You're wanting to know that you can trust people to 

pay you. We think that the COVID situation has demonstrated this very strongly. Lots of small businesses would 

be in a much stronger position now if payment terms to them were within sensible administrative arrangements—

30 days at minimum and more likely 20 days.  

On the supply chain issue, we see that supply chain financing is perfectly legitimate, but only if people are 

being paid properly. If someone is being paid within 20 days and wants supply chain financing and to make it two 

days, go for your life. But supply chain financing, as has been used in the economy, is illegitimate. In other 

words, it has been used as a process to extend payment terms out to 60, 90 and even 120 days. That's a warped 

process. 

We strongly recommend that the committee looks at the Building and Construction Commission security of 

payment arrangements. The construction sector is by far the most complicated area in terms of security of 

payments and the ABCC has been putting in place procedures around that since, I think, early 2017. There's a 

considerable amount of success there. We'd have to say that large businesses have brought this sort of regulation 

upon themselves. The BCA's voluntary code in this area has been very much a failure, and we've got the evidence 

from the ACCC in particular that, in relation to the unfair contract laws, which are now in the process of being 

beefed up—and we hope that gets progressed quickly—far too many companies just ignore the rules. To sum the 

whole thing up—and this is the heading of our submission—we say: it's not your money; you owe it; pay it. 

People have to remember that it's not about being a bank; someone owes money. Be honest, be up-front and pay 

the money. That's end of my introduction. 

CHAIR:  Thank you. I'll hand over to Senator Pratt. 

Senator PRATT:  Thank you, Chair. How effective do you think naming and shaming large businesses with 

long reporting times will be, particularly if it's built into their business models and there have already been 

attempts to name and shame them? Does this work? 

Mr Phillips:  We see this particular bill as a sensible step in assisting the administration of the third step. The 

third step is saying that businesses that are doing business with the Commonwealth must pay within the 20 days, 

and this reporting system gives a process for administering that and watching what's going on. This comes out of 

the experience of also, I think, the ABCC. I just declare that I'm on the industry advisory panel of the ABCC on 

this, so I know what's going on, but anything that I'm saying here is not confidential; I'm commenting on what is 

in the public domain in the ABCC's reports. In the period of time that I have been on the advisory panel, we've 

seen a ratcheting up of businesses terribly keen to make sure they report, because if they don't report they will 
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lose access to the government contracts. In some respects, there's almost been overreporting. I see the bill before 

the Senate as a sensible step in terms of the administration of the third step, which is the requirement to pay on 

time if you're doing business with government. 

Senator PRATT:  That underscores the urgency of this legislation: to underpin the government payment times 

in order to continue to have access to government contracts. Separate to that, do you think that a 30-day 

maximum payment time is a good idea? 

Mr Phillips:  We would say that a 20-day period would be. Thirty days is fine at the moment. We live in a 

society where the payment should occur within what is a sensible administrative process. If we go back some 

years before the days of the technology that we now have, 30 days was reasonable because that was a period of 

time in which you could expect people to do the administration. These days, I have clients as a self-employed 

person, and I get paid within three or four days. The speed with which you can get paid these days is fantastic. We 

would certainly say that 20 days would make a lot of sense, but, if the legislation says 30 days, we're not fussed 

about that. 

Senator PRATT:  I'm unpicking this a bit. Whilst, in some sense, the legislation names and shames providers 

that don't have government contracts, it in effect underpins the compliance of those who want to continue to have 

access to government contracts. Part of it goes beyond naming and shaming, because it enables the pressure on 

governments to make sure that, in order to have access to government contracts, they have transparency with 

suppliers that they receive goods or services from. In effect, that part of it goes beyond the naming and shaming. 

Do you think, though, that, in looking at how you get greater compliance more broadly with paying on time, 

finding a way of mandating maximum payment times is a good idea? 

Mr Phillips:  Across the broader community, in relation to the payments from large businesses to small 

businesses, if large businesses want to play games with each other about how they pay each other, that's for them, 

but, in relation to small businesses, in principle, we are supportive of much broader mandating. As we said in our 

submission, let's get these three phases in place, see how the mandating issue progresses, and we can take the next 

step later on and have a debate around that based on what would give us considerably more facts. There's one 

thing that we have to remember if someone wants to do business with government and they have to pay their 

small business suppliers on time. Let's take Coles or any of the supermarket chains, for example, who in the past 

have been notorious for not paying on time. If the supermarket chain is unable to sell pens, paper and pencils to 

the government sector because they are not paying small businesses on time, I think that's going to provide a very 

strong commercial focus for the supermarket chains to make sure they're paying on time. The government has 

commercial leverage here for paying on time that the government should use. I think that will cascade through a 

lot of the economy. It will address a lot of the issues. 

Senator PRATT:  Essentially, you say there does need to be something additional to this bill and it's still open 

to us to consider what that might look like, without compromising the urgent need to implement this in the 

interests of the economy now. You recognise that self-regulation won't, in and of itself, work because, essentially, 

you're already pointing to the best bits of this bill, where there can be levers that put the onus on ensuring that the 

payment is mandated, and that it is happening through the government's leverage. That leverage is an important 

principle to recognise. This isn't ultimately about self-regulation working, is it? 

Mr Phillips:  We can go on the experience that the voluntary code by the Business Council of Australia was 

followed by a number of companies, but a very large number of their own members ignored it. The BCA code, in 

a lot of respects, was a public relations exercise rather than an actual exercise in getting payments happening on 

time. We know from the unfair contract laws that in the initial phase back in 2015, when they were passed, there 

was a year in which companies could do the implementation. The ACCC was exceedingly disappointed at how 

they had to keep fighting this the whole way through. A lot of companies were not interested in complying with 

the spirit of the legislation. Even with the Australian Building and Construction Commission experience of pay on 

time in the construction sector, a very small number of companies have thumbed their nose at the ABCC on this. 

It's just extraordinary, I find. 

So there will be businesses around—and some of those very large businesses—that will seek to play Wild West 

with our market economy. But I balance that out by saying that is also a considerable number of large firms that 

have shown that they intend to comply or are complying with the spirit of the law. So I don't want to distract from 

them and throw them all into the same basket. But, yes, there will be people who will just say, 'No, no; we're big, 

we're strong, and we're going to leverage and use our muscle.'  

Senator PRATT:  But, essentially, if people are behaving well, we don't need to mandate it then, do we? 
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Mr Phillips:  No; if we're finding that we're getting very high levels of compliance by this three-phase process. 

There's no need to be the tough cop if you're already getting the results on the ground. Let's move for the lightest 

touch regulation we can. Hopefully, that will work. Hopefully large firms en masse will decide that this is a 

sensible thing for them to do and we won't need to take the next step. But, if we do, I think that that should be 

held in reserve. 

Senator PRATT:  In terms of your knowledge and experience with the ABCC, are the conflicts that they 

followed up in relation to nonpayments and untimely payments examples where the payments aren't made within 

the initially contracted time? Is that the trigger at which they can intervene? 

Mr Phillips:  They can intervene in a whole range of areas. There's a requirement on companies that have a 

contract with the government and their subcontractors as well that follows down through the chain. There is a 

statute obligation on them to report if they have failed to pay on time. Even if they don't report that they've failed 

to pay on time, they are in breach of the requirements just by not reporting. One of the things that's happening 

here is that there's a tendency to overreport because the message has clearly got into the payment sections of these 

companies that they are in breach even if they're a day late reporting. Often the payments have already been made 

by the time the ABCC has started to investigate. So there is a tendency to overreport, which is showing that this 

thing's very successful. 

Senator PRATT:  Drilling down into that, some people have raised concerns that, if you mandate payment 

times, payment times will blow out to the regulated times. But, in effect, your experience of the ABCC shows that 

that's not the case. 

Mr Phillips:  I think that argument's a load of complete twaddle. 

Senator PRATT:  Can you explain why you think that is the case in the context of the ABCC? 

Mr Phillips:  I think that is an argument being put up by people who are clearly showing that they have an 

intent to play the system, to gauge the system and to use every advantage they can to squeeze out another days 

payment terms. I think they are people not to be listened to, because they are companies that are exposing 

themselves as being manipulators of the system wherever they can get away with it for an extra buck. 

Senator PRATT:  So it is a case of they would say that, wouldn't they?  

Mr Phillips:  Of course, they would—red herrings and all of that sort of stuff. 

Senator PRATT:  The reporting time thresholds stop at 61 days and above. Many businesses have payment 

times of 120 days and sometimes more. Will the current bill allow those businesses with long payment times to 

hide the fact that they do, if they appear beyond the 61-day threshold? 

Mr Phillips:  What we've seen in the past and in the case studies on this sort of thing and even in the anecdotal 

studies—and this is particularly so in the construction sector—is that companies that have an intention not to pay 

on time will play all sorts of games. So you will get this happening in the construction sector, in particular. For 

example, a subcontractor installs windows and the contractor says, 'Look, you didn't install the windows properly 

so we're not going to pay you,' and therefore if one window hasn't been installed properly, they won't pay for any 

of the windows. So you get this sort of game going on.  Often that's generated by line managers who will have 

KPIs around their profitability, their own bonuses et cetera. So they will play games around that sort of thing, and 

it is very easy to get away with. One of the complications that the ABCC has to deal with is working out what is a 

genuine dispute over an installed window in comparison to the gameplay to extend it out. That sort of thing 

obviously has to be handled on the ground, and companies that have a culture and an intent and systems in place 

that encourage delayed payments will have those sorts of things go on. I have got to say that it would appear, 

from the experience of the ABCC, that those companies tend to be in the minority, fortunately. The ABCC reports 

very strong cooperation from numbers of companies that have said, 'Basically, our systems are not as good as they 

should be, and the ABCC has been working with them to improve their systems. So that's all very, very positive 

stuff. These days with the technology and the capacity to be able to check, authorise, process payments and so 

forth, there is no excuse for not processing payments quickly. The technology is there. 

Senator PRATT:  I would imagine that a failure to have a reasonable turnaround in your payment times 

actually undermines your capacity to stand up for the quality of the work that you've contracted someone to 

provide, does it not, because essentially the conversation you're having about the quality of that work can be 

delayed months after it was actually completed, rather than that conversation starting sooner rather than later? 

Mr Phillips:  And it becomes very difficult, unless you can identify and address a problem quickly, while it is 

fresh in peoples' minds. If it drags on and on and you're addressing an issue that is, say, 90 days old, people say, 

'Hang on a sec; what was that issue about?' The administrative delay creates incredible inefficiencies right 

through the economy in millions of little ways. 
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Senator PRATT:  Including for consumers, who might be the ultimate purchaser of the house or whatever that 

has had the problem embedded in the payments and resolutions of it? 

Mr Phillips:  Yes; it cascades through the whole economy. Improving the pay on time and getting this to 

happen is, frankly, a micro-economic reform that will result in increased efficiency through the economy. It's not 

a big picture reform where you can say, 'We've floated the dollar,' or something like that, but it is one of those 

ones where it really gravitates right through to the consumer, on the ground and getting issues fixed quickly. 

Being in business is not only about delivering a quality product but also about the backup service that you provide 

and the resolutions of problems. Good firms, good businesses, fix problems quickly, and they will succeed more 

because they do fix problems quickly. This is very much an efficiency issue for the economy.  

Senator PRATT:  I will be asking anyone that ever builds anything for me what the payment times of their 

contractors are. I think that is very good advice. Has the department had conversations with you about the 

framework for the small business identification tool?  

You've said that you want to see the bill passed quickly, but that remains to be determined. How quickly do you 

think that could be settled? What should it look like? And what has the department told you about it? 

Mr Phillips:  I haven't had any discussions with the department on that. One of the game plays that we see that 

some businesses get involved in, and you'll find this in the lobbying, is having fairly smart lawyers and 

accountants who will start to argue the toss about how you make the definition of small business and so forth—

'We want certainty' and all that sort of stuff. Really, what they're doing is flagging that they're going to push the 

legislation to the margins and operate as far out on the margins as they can. Again, I would be saying: be very 

wary of those sorts of arguments and the people who are putting their arguments along that line too, because they 

are looking to create space and a grey area for them in which to be able to play games. The legislation that I really 

like the most in this sort of area—what is the definition—is the legislation that primarily applies to each of the 

small business commissioners in each of the states. If there's a dispute with a small business commissioner, there 

are some parameters around the commissioner declaring that a business is a small business, but there's the heavy 

capacity of the commissioners in each state to have a discretionary power to declare a business to be a small 

business. 

Senator PRATT:  Should they have a discretionary power in this case if a particular business has had a poor 

record in payment times, referring them into the scheme? Would that also be a good idea? 

CHAIR:  Senator Pratt, that is your last question before I hand over to Senator Davey. 

Senator PRATT:  Rather than just targeting it at very big business, should there be circumstances under which 

businesses that are just outside the threshold are referred into it because they have poor practice in this regard? 

Mr Phillips:  In principle, I think having that discretionary power for whoever the regulator is in this, to be 

able to make that declaration—frankly, large businesses that are going to willingly comply with this will not be 

scared of the fairly broad definition. 

CHAIR:  Thank you. Senator Davey. 

Senator DAVEY:  I want to bring you back to your comment about mandatory reporting time frames and 

people saying that their worry is that it would actually have the unintended consequence of extending some 

already favourable payment times. You said that it's twaddle and that they would say that because they're 

obviously representing people who want to play at the fringes. The committee has received submissions from 

several people raising that concern—people who I will also say represent small businesses. Certainly the 

Australian Fresh Produce Alliance have raised significant concerns given the way horticulture and agriculture 

work. They use payment terms as a differentiation and a point of competition to service their smaller growers. Do 

you agree that there are some sectors of our economy that have legitimate concerns about a business like Coles or 

Woolies, for example, extending out to 30 days as a minimum, which actually snowballs down and impacts the 

small self-employed farmer or the small businesses that are at the bottom of the supply chain? 

Mr Phillips:  I spent eight years running a jobs placement program for the Cambodian refugee community in 

Melbourne and one of the things that I was doing was supplying people. Obviously, you're dealing with refugees, 

uneducated people et cetera, so we put a lot of people in the picking industry, on farms. I dealt with farmers, 

particularly in the Gippsland area, who had complained to me that particular supermarkets would put in a big 

order for peas or whatever it might be and, once the peas were put into the ground and were growing and so forth, 

the company would turn around and say, 'We're going to halve the order unless you cut the price by two-thirds.' In 

other words, it was a process of extortion, as far as I was concerned. So I'm very aware of this sort of game play 

that has historically gone on between a number of supermarkets and their suppliers. 
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Let's look at it this way. If the government implements the third phase of this process and a supermarket chain 

decides that it's going to play funny games with its suppliers—a pea grower, for example—and starts to pay at the 

maximum point and plays around with that, what you've got is: does the supermarket really want to play these 

games and put at risk the broader contracts that it has with the supply of pens and papers and so forth to 

government? I think that commercial leverage is very powerful and it needs to be used. It needs to be in their face; 

they need to be very aware of it. In other words, there are commercial consequences for playing these sorts of 

games. Once that's in place, we're able to look at: is there behaviour modification occurring with the 

supermarkets? Are these sorts of games being played? Do we need to move towards mandating? Certainly, the 

experience of the ABCC is that having an overseer, a watchdog that is looking at this sort of thing, or a phone call 

to the CEO of one of the supermarket chains saying, 'Do you know that X is happening with the pea growers in 

Gippsland? Are you aware that this is occurring?'—most of the time you'll find they're not—and, 'Are you aware 

that we don't look on this in a very kindly manner?' generates a response. 

Senator DAVEY:  Just for clarity, you think there are things that we could put in place in the interim. We've 

got this reporting framework and it's out, it's public and there's a register, but we could also put in place practices 

or policy areas that don't require legislation, such as procurement policy processes, that would also assist to 

change behaviour. We may not need to go down the onerous path of actually mandating payment terms and then 

enforcing them. 

Mr Phillips:  The issue of the Commonwealth government and other governments using their commercial 

leverage in this space probably speaks to companies vastly more loudly than legislation. Even in the mandated 

area—and this is the experience with the unfair contract laws—how long does it take for a regulator to progress 

prosecution of a company that's stepped outside the law and how much money is involved? Does it take a year, 

two years, three years? The damage has already been done to the small business where it all happened. What we 

need is comparative commercial speed in being able to respond and get the message through to the larger 

companies: 'Hang on a sec, there is pain if you behave in this way.' In my experience, they will respond to that 

much more quickly than they will respond to a prosecution, where they can line up lawyers from one end of 

Bourke Street in Melbourne to the other end of Bourke Street and spend X amount of money, because they reason 

that, 'If we're squeezing the payment times, it means that we've got cashflow.' For a company like any of the 

supermarket chains, the pushing out of payment terms is not about hundreds of millions of dollars—they don't 

have to go to the bank—but billions of dollars. There are big dollars on the table. Of course, if the chains are 

already geared up towards this sort of cashflow situation where they can squeeze it out, in terms of them 

transforming, they're going to have to either go to the market or go to the banks—financiers—to be able to fund 

this. So I can understand why you people get pushback on this. But, at the end of the day, the thing that works 

better than anything else is commercial leverage. 

Senator DAVEY:  So, on the bill that is before us at the moment, which is the bill that we have to produce a 

report on, your recommendation is to implement the bill as soon as possible so that we have the reporting time 

frame registrar up and running and you say that it's not worthwhile delaying this bill to go back to consult further 

on mandatory payment terms, that we can actually have that discussion separately. Would that be your position? 

Mr Phillips:  We would be doing a disservice to the hundreds of thousands of tens of thousands—or whatever 

the number is—of small businesses who stand to have an improved situation and a disservice to the economy, 

particularly in the COVID period, if we were to delay this bill, yes. 

Senator O'NEILL:  Thank you very much for your evidence today, Mr Phillips. I wanted to give you the 

opportunity, considering how many small businesses across the country that you stand up for and I am concerned 

for, to name any particularly bad payers at the moment that need to be called to attention so that businesses 

survive during the COVID period. 

Mr Phillips:  The one that comes to mind immediately of course is CIMIC, the Australian construction firm, 

who operate under a variety of names. When they announced the gameplay with the supply chain financing and 

extending their payment terms out further, I think it was instructive that they said, from recollection, that they are 

not doing this in New South Wales because New South Wales laws prohibit it. 

Senator O'NEILL:  You're the second person. The Ombudsman, Kate Carnell, mentioned them this morning 

as well. Are they a good example of what you describe as operating an exclusively business model as opposed to 

an ethical business model that impacts the whole small business ecosystem? 

Mr Phillips:  Yes, and let's talk about ethics in a little bit broader terms. What is commercial common sense 

for the economy? Commercial common sense for the economy is not just the ethics of it; the commercial common 

sense for says, 'Get the payment terms happening, get the money moving through the economy as fast as you 

possibly can, and don't play this sort of gameplay.' If a large firm needs financing, go to a bank or go to the 
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market—do what you normally do. Small business is not a bank. The tighter the payment terms are across the 

entire economy, the healthier our economy is. The COVID situation is, I think, an extremely good example of 

that. 

Senator O'NEILL:  What date do you think the invoice clock should start ticking—the date that it is sent to 

and documented through, say, an e-invoicing scheme to the person who should pay, or is there some other time 

frame that you think is appropriate? 

Mr Phillips:  First off, small businesses do have a responsibility to make sure with the large businesses that 

there is clarity around that trigger. That can vary from company to company and situation to situation. So a 

payment term in supplying the peas from a pea farmer might be different in the construction sector. Generally, I 

would have to say that probably the general principle around this is the delivery of a valid tax invoice to the other 

party. If a small business fails to do their administration properly and fails to do their invoicing, well, give us a 

break here, it does cut both ways. 

Senator O'NEILL:  You can learn from experience there. I have one final question. Through the 

Parliamentary Joint Committee on Corporations and Financial Services, of which I am a member, we saw how 

significant the KPIs were in that financial services sector and the incentives for exploitive behaviour. You 

mentioned KPIs and line managers. Is there a need for some articulation of business practice, even within these 

businesses that are operating exploitatively, about transparency and the way in which they reward those middle 

managers? As you said, sometimes people at the top don't get to see what's incentivising this behaviour that 

corrupts the whole small business ecosystem. 

Mr Phillips:  Watching the development of the administration with the ABCC and how they approach things, I 

think it's instructive how quickly most companies changed their KPIs when there was a commercial incentive. If 

they have a KPI set up for a middle manager that encourages the middle manager to play games with the payment 

terms and there's no consequence for the company for that, that will continue. But, if the consequence for the 

company is fear of losing government contracts, watch the KPIs change very quickly.  

Senator O'NEILL:  I will put a question on notice, if I can, Chair. You said that the BCA code was a public 

relations exercise. I'd love to understand that more than time will allow us here today. Can I ask you to take on 

notice to explain why it's so important that, in considering this legislation, we are mindful of how codes and 

legislative instruments can sometimes simply be just a public relations exercise? Like you, I want small 

businesses and tradies right across the country to get paid on time and survive and keep employing great people in 

great jobs. 

CHAIR:  Thank you for that, Senator O'Neill. Mr Phillips, thank you for your evidence today. 

Proceedings suspended from 11:01 to 11:11  
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McKINLEY, Mr Bill, Chief of Staff, Australian Trucking Association 

CHAIR:  I now welcome the Australian Trucking Association. I understand that information on parliamentary 

privilege and the protection of witnesses and evidence has been provided to you. I now invite you to make a short 

opening statement, and at the conclusion of your remarks I will invite members of the committee to ask questions. 

Mr McKinley:  Thank you, Chair. The Australian Trucking Association and its member associations 

collectively represent the people and businesses of the trucking industry. Together, we're committed to safety, 

professionalism and viability. Our industry is an industry of small and family businesses. More than 98 per cent of 

trucking operators are owner-drivers or small businesses with 19 or fewer employees. The industry works on tight 

margins, and operators incur most of their costs before they bill their customers. As a result, extended payment 

times are a significant issue for all trucking businesses, large and small. The ATA submission sets out three case 

studies of trucking businesses facing long payment times, sudden changes in their payment times and the 

unacceptable use of supply chain financing to offset extensions in payment times. The payment times bills would 

help address these problems. We recommend that the bills be passed, but with amendments that will give us all 

more insights into how small businesses are going. 

Under the planned framework now, the reports lodged by large businesses would give us information about 

their own performance. Those results could be aggregated to give overall figures on the performance of large 

businesses across entire industries—wholesale trade, agriculture, fisheries and forestry and so on—but the 

framework would not provide us with industry-level insights into the experience of small-business suppliers. The 

framework would not allow us to answer questions like, 'What is the longest standard payment period experienced 

by small-business vegetable growers?' or, relevantly to me, 'What proportion of invoices issued by small trucking 

businesses are paid after more than 60 days?' We won't be able to extract that information, and it's information we 

need. We need it because it would enable the industry sectors where tailored action is needed to be identified, and 

it would help small-business operators make more informed decisions. Accordingly, the ATA submission 

recommends that section 14 of the Payment Times Reporting Bill be amended to require large businesses to break 

down their reports based on the business industry codes of their small business suppliers. This extra detail is 

going to involve more work, so we also recommend that businesses report once a year instead of every six 

months. Payment times are going to respond slowly to these new requirements. At the half year, half-year changes 

in the results are going to be pretty small, so in the ATA's view we're all better off getting a richer dataset once a 

year rather than a smaller amount of information twice a year, with most of that information the same each half 

year anyway. 

Beyond the ATA's proposed amendments, our view is that the bills don't go far enough. We agree with the 

small-business ombudsman's finding that public reporting and monitoring will not compel the worst offenders to 

adopt shorter payment times or improve their payment practices. Australia needs legislated payment times which 

could be based on the European Union's 2011 Late Payment Directive. An Australian version of the EU approach 

would ban payment times longer than the Australian 30-day standard unless a longer time is agreed in writing and 

is not grossly unfair. It should provide creditors with an immediate right to claim interest and recovery costs and it 

should impose penalties for serious noncompliance. This goes beyond the EU directive. When it was evaluated, it 

was found that small and medium businesses were much less likely to exercise their right to charge interest than 

large businesses. Clearly, a more robust approach is needed, and that's what we're proposing. Thank you. I'm 

happy to take your questions. 

CHAIR:  Thank you, Mr McKinley, for your opening statement. I'll hand over to Senator Pratt. 

Senator PRATT:  Mr McKinley, thank you for that excellent evidence. You highlighted the different issues 

associated with payment times that are experienced by people in different sectors. Essentially, as I understand it, 

you explained that, invoicing practices within a contract might vary because of the nature of the service being 

provided—for example, trucking payments, which might be short term, should be paid on outcome, and fruit and 

vegetables, which have a very short shelf life versus building a house, which would be a very large payment. 

You're essentially saying that you won't get the data out of the existing framework, as outlined by the government 

in this legislation. How should that be fixed specifically? Should it be fixed by including medians or just being 

able to mine the data more specifically in terms of requiring corporations to submit it and then leaving it 

transparent enough so that it can be independently assessed and looked at by whoever wants to look at it? What 

are we missing here? 

Mr McKinley:  Our recommendation would be to amend section 14 of the bill to require reporting entities to 

report against the business industry codes of their small-business suppliers. This could be done by changing the 

planned small-business identification tool to report back to the large entity using it—the business industry code of 

its supplier—rather than just a yes or no answer as to whether it's a small business. The rest is essentially data 
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processing. Once those reports are lodged with the regulator, possibly the regulator may choose to publish an 

aggregated report, or—and this is the way that the UK government does it—it may be left up to individuals to 

data mine that large amount of data. There would need to be a consequential amendment to the bill as well as the 

one that we propose, and this would be to amend section 20 to ensure that the payment terms of an individual 

small business couldn't be identified from this process. We see it as essentially a modest change to the small-

business identification tool. The rest is essentially moving numbers around in computer programs.  

Senator PRATT:  If the sectoral schemes that exist are worth the paper that they're written on then it shouldn't 

be as complicated as some might make out to report against that? 

Mr McKinley:  We don't believe so, Senator. We recognise that this is going to involve more processing. 

That's why our view is that the frequency of reporting could safely be reduced to once a year. We think that the 

better data you would get from taking the ATA's recommendation would be much better than having less data 

twice a year, when the difference between the June and December numbers would, on average, be very small. The 

changes we're going to see with the payment times reporting bill are going to be small year on year. So there's not 

much point getting very similar data every six months. We're better off getting better data once a year, in our 

view. 

Senator PRATT:  Do you have a sense of how much this data might vary within a corporation? For example, 

some international companies set their payment policies internationally, and they'll be set at 90 or 120 days; 

whereas, some companies here might acknowledge that they want to pay their and veg growers and their transport 

companies immediately but that there will be other things that don't have the same culture and practice attached to 

them, because they might be one-off orders or require more checking. How do you see that diversity marking up 

payment time problems if we don't drill down into the data in the way that you're saying? 

Mr McKinley:  Senator, you're very good questions are really the reason that we're proposing this amendment. 

We don't have a good line of sight on any of this at the moment, and we believe that this is information that 

industry associations, policymakers and legislators like yourselves need to understand the scope of this problem 

and the best ways to deal with it. It's also information that small business operators and potential investors need to 

really understand, 'Should I be investing in this company?'; 'Should I be expanding this company?'; or, 'Is this 

contract I'm looking at in line with benchmarks for my peers?' They're all questions that we can't really answer at 

the moment.  

Senator PRATT:  If companies have said that they have payment times code of conduct specific to parts of 

the industry and they suppliers—for example, with fruit and vegetable growers and with the transport industry—

how much do those codes of conduct differ currently, as far as you're aware? 

Mr McKinley:  I can really only talk about the road freight sector. In our sector, a number of states have 

requirements for 30-day payment terms to those operators. Some small businesses in New South Wales, Victoria 

and Western Australia operate under that state-level model. We do not have good information about the extent 

that hose requirements are complied with. Again, understanding that extent is one of the rationales behind what 

we're recommending today. 

Senator PRATT:  If there are already specific state schemes that are legislated for the transport industry, how 

universal is that? So how much is covered? Has that impacted on where companies put their head offices et 

cetera? How does that interjurisdictionally work given that transport logistics is a national thing? 

Mr McKinley:  New South Wales has a system of contract determinations for very small trucking businesses 

in a number of categories, particularly in the Sydney areas. Victoria recently introduced mandatory payment 

terms for, again, owner-drivers, and I believe there is a similar requirement in Western Australia. 

Senator PRATT:  But how does that operate interjurisdictionally? 

Mr McKinley:  Well, interjurisdictionally, if the small business owner is paid in Victoria, my understanding is 

that that payment is required to be in accordance with the Victorian owner-driver and forestry contractors law. 

Senator PRATT:  So, in effect, it would be better for the trucking industry to have a mandated code nationally 

because it would make that regulation consistent nationally? 

Mr McKinley:  To step up a level, yes. Within the ATA nationally, we have looked at the possibility of codes 

of conduct under the Competition and Consumer Act for the trucking industry and so on. Over the years, we have 

come to be of the view that the only solution to the payment times issue is national legislation covering all 

businesses. That is because payment times are a problem not just for my industry but also across all industries, as 

the committee has heard, of course. It is also a problem that does not just affect small businesses; it affects 

medium and large businesses as well dealing with their often very large suppliers.  
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So, from our point of view, the ATA has gone from thinking code of conduct to the position we have now, 

which is some sort of mandatory legislative solution with exemptions for contracts that are not grossly unfair 

where it is specifically agreed, for whatever reason, between the parties that it is reasonable for extended payment 

terms. We believe that there needs to be an all-encompassing solution to this, not a series of small-scale solutions 

at state level. 

Senator PRATT:  The 30-day payment time to small businesses from large suppliers was advocated for by the 

small business ombudsman, and ultimately you would agree that mandatory maximum payment times are a good 

idea. Are there other reforms like security of payments that might also play a role? 

Mr McKinley:  In our view, the key difference between our proposal and the EU directive or, I think, the 

small business ombudsman's proposal, is our belief that those mandatory payment terms need to have penalties 

attached for egregious noncompliance. What's been found in Europe and in the UK version of the EU directive is 

that, although small and medium businesses do have the right to claim interest and they do have the right to 

recover their internal recovery costs, they generally don't use those rights because they don't want to lose the 

customer. So the penalties for noncompliance in Europe just aren't strong enough. We note that in France, for 

example, they have actually introduced penalties for companies in our industry, in the road freight industry, who 

don't pay on time. That's where we would go beyond the EU directive. 

Senator PRATT:  What is the scale of the penalties and how is that scale determined and by whom? 

Mr McKinley:  I do apologise, Senator; could you repeat the question, please? 

Senator PRATT:  What is the scale of the penalties, how is the scale determined, and who applies it? If you 

want to take that on notice, I'd be happy. 

Mr McKinley:  The penalty in France is 15,000 euros which is A$24,300. It's instituted as a penalty by the 

French government. In Australian terms, if such a penalty were to be legislated, if you look objectively at a 

comparable offence, it would be equivalent, I think, to a code of conduct breach under the Competition and 

Consumer Act. The maximum penalty for a breach of the franchising code, for example, is 300 penalty units, 

which comes to $66,000-odd dollars, remembering that is a maximum penalty, not the penalty a court might 

impose in any particular case. 

Senator PRATT:  Are the state schemes that you were talking about specific to the transport industry in all 

cases? 

Mr McKinley:  As I said, there's a number of state-level schemes for owner-drivers and, of course, elsewhere  

at a state level, there are other schemes, most notably the various construction industry schemes. But the one I'm 

referring to are specific to owner-drivers and, in Victoria, forestry contractors. 

Senator PRATT:  Thank you, that's helpful. In terms of specific issues for the trucking industry, you've 

highlighted the problems with data that's relevant to the industry. How do you think we need to deal with the 

specific issue that can highlight payment time problems in freight transport issues, in the context of what you're 

saying, which is kind of a universal scheme that captures everybody? 

Mr McKinley:  For these bills before the parliament right now, the key in our view is to amend them so that 

there is reporting so we can see how all of the small businesses in an industry are faring. That won't just benefit 

small trucking businesses, in the sense that we will be able to see what their payment terms on average across the 

board are; it will benefit small businesses in every other industry as well. 

Senator PRATT:  In that context, is there a particular culture in practice around paying freight companies, or 

owner-drivers not going, for example, to a large transport company because you know if you're going to go to an 

owner-driver that you'll factor in paying them late in your cost structure? Do we expect a company that's a poor 

on-time payer in the trucking industry to also be a poor on-time payer in other areas, or is this industry targeted 

specifically, which highlights the particular need for that data? 

Mr McKinley:  Again, unfortunately, I'm not able to answer that question because we don't have the data to be 

able to tell us that. That is a question I would love to be able to answer. Another question I would like to be able 

to answer is: if you look across large businesses engaging small businesses—and these aren't necessarily 

businesses in the transport and logistics sector—do large businesses that engage trucking companies have 

generally different payment terms? Again, that is a question that we can't answer now, and we won't be able to 

answer it from the data that this legislation would enable government to generate. It just won't exist. 

Senator PRATT:  Of course, we know that when small businesses have late payments, it can ruin their cash 

flow to enable them to keep going, but are there particular impacts within the context of owner-drivers or the 

trucking industry more broadly that mean late payments play out in a particular way relative to other industries?  
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Mr McKinley:  The trucking industry is characterised by very large up-front costs. They include the financing 

costs on the vehicle—very large registration costs—that are typically paid in a very lumpy way. When your 

registration bill comes in, it's the bill for the whole year, and it is very inconvenient to try and split it up. From a 

trucking company point of view, of course there are essential maintenance costs that you have to meet, and, from 

a trucking industry point of view, the business has got to have the cash flow to maintain those expenditures. A 

danger for a trucking business, of course, is that, if you don't have the cash flow, you can't pay for the necessary 

maintenance you need to undertake. It's really important for a trucking business to manage its cash flow well in 

order to meet its compliance obligations. Those compliance obligations, including on maintenance, are not trivial, 

and they are not small. We see our industry as being vulnerable to payment terms, particularly because so many 

trucking businesses are small businesses. They perceive themselves as having relatively little power in dealing 

with large businesses and particularly businesses whose payment terms are set globally. Having said that, every 

small-business sector has payment terms issues one way or the other, and every small-business sector has their 

own set of unique problems relating to payment terms, which is why we are proposing a uniform solution here, 

not one that's specifically aimed at the trucking industry. 

CHAIR:  On that point, I might hand over to Senator O'Sullivan. 

Senator O'SULLIVAN:  Thank you, Chair. It's an interesting discussion. With regard to the intention and the 

broad imperative of this legislation, and taking your statements today and from reading your submission, you're 

generally in support of it, and you would like to see the amendments that we've been discussing now. But can you 

tell me, broadly, what is the impact of this legislation on your industry, and how can we ensure that we can 

improve payment times reporting? Can you give us a feeling for how important this is for the businesses that you 

deal with on the ground? 

Mr McKinley:  Over time, I would expect the increased transparency to result in a slow improvement in 

payment times from businesses that value their image for being compliant and being on-time payers. The UK 

experience, though, shows that that improvement will be very slow. That's not to say it is not worthwhile, but it 

will be slow. Looking at our small-business members, the way they experience payments varies markedly. The 

spread of payment times is very wide, ranging from businesses that are routinely paid up-front or on the day 

through to businesses that suffer from very long payment times. One of our case studies is for 97 days after 

receiving a compliant tax invoice. As I said, over time we could expect this to make a small difference. We could 

expect it to make a small difference over a period of years. It's valuable. It will increase transparency. Based on 

our experience, though, it's not the solution to the problem. That's why, in addition to these bills, which we think 

should be passed with amendments, there needs to be other legislation that actually mandates maximum 30-day 

payment terms.  

Senator O'SULLIVAN:  Is there an urgency with this bill? 

Mr McKinley:  We think the bill should be passed promptly, with the amendments we propose, and we don't 

see any reason why it shouldn't come into force on the planned date of 1 January 2021. 

Senator O'SULLIVAN:  With the amendments that you're recommending, though, wouldn't there be a 

requirement to consult quite widely with stakeholders? We may not necessarily appreciate the unintended 

consequences of mandatory payment times, so you would have to consult. What's your view on the time frame 

that that would impose upon the legislation and its implementation? 

Mr McKinley:  One of the amendments we're proposing is to move to once-a-year reporting rather than every-

six-months reporting, so, in a sense, if the consultations were to include consultations on that proposal, that would 

give senators and government rather more time to consult than less. But I would agree; you would want to consult 

on what we're proposing. Our view is that the additional data is worthwhile and that it is reasonable to extend out 

the reporting date to once a year, rather than once every six months. But, yes, you would want to consult to satisfy 

yourselves that our proposals were appropriate. 

Senator O'SULLIVAN:  It was put to us earlier that if there was a discussion that was necessary to be had 

around amendments such as you have proposed, that that might be better for another day: let's deal with this 

legislation because it's urgent and it's important; all businesses are operating under these terms. Do you have a 

view on that? 

Mr McKinley:  I don't believe the immediate change to payment times as a result of this legislation are so 

urgent that it should prevent the Senate carefully considering any amendments to the reporting system. I would 

agree, though, that the issue of mandatory payment terms is one for the longer term. In terms of how the reporting 

bills work, I don't believe it is so urgent that the Senate can't give proper consideration to all of the options. 



Page 24 Senate Tuesday, 7 July 2020 

 

EDUCATION AND EMPLOYMENT LEGISLATION COMMITTEE 

Senator O'NEILL:  I'm delighted that you still have such confidence in the Senate and even in the 

government to do the necessary— 

CHAIR:  Thank you, Senator O'Neill. Senator O'Sullivan. 

Senator O'SULLIVAN:  Earlier, you said that the payment terms should be mandated unless agreed in writing 

and are not grossly unfair. What would be considered grossly unfair? Wouldn't that vary? 

Mr McKinley:  I would imagine it would vary with the size of the business. At the end of the day, this would 

be a matter for a court or an adjudicator. The EU experience with this term is that, in Germany, for example, any 

attempt to extend payment terms beyond their maximum for a small business would probably be considered 

grossly unfair. There are circumstances where extended payment terms would be perfectly fair, however. Some 

examples would be medium or large companies wanting to give each other trade credit, or extended payment 

terms for companies in the same group, or undertaking some sort of joint venture. When it comes down to small 

businesses, though, we would want the detail of the legislation struck so that any extension of payment terms 

would come under serious scrutiny. 

Senator O'SULLIVAN:  Earlier in your statements you referred to the European Commission's reports on this 

and their examination of, particularly, the mandatory payment terms. I will table the reports that were referred to. 

I want to read a section from them. I've sent them to you, Chair. I assume that's how I table it, via telephone. 

CHAIR:  I will get the secretary to— 

Senator O'SULLIVAN:  I want to read from page 12. I'm interested in your view. It says: 

… there is little evidence that the Directive has had an impact on payment behaviour and the practice of late payment to date. 

Furthermore, exercise of the rights conferred by the Directive is not widespread due to fear of damaging good business 

relationships. Rather than legislation, business culture, economic conditions and power imbalances in the market are the 

driving factors of payment behaviour. 

For businesses, their reputation is often a key driver in their practices. Needing a social license to operate and 

being good corporate citizens are actually important. So this legislation is really about shifting the culture within 

business practices. In light of what I've read through the European Commission, do you have a view on that? Why 

is it that you don't believe that this legislation would actually provide that shift in culture that would be necessary 

to address these issues? 

Mr McKinley:  The UK payments reporting system and the Australian legislation is very much based on the 

UK model. We've now got data on that for 2017, 2018 and 2019. Some recent data analysis has been done as a 

side exercise by a data analyst in the private sector. She found that, in the UK, the average time for companies to 

pay as a result of their payment reporting system fell by a week between 2017 and 2019 and the proportion of 

invoices paid late fell from 30 per cent in 2017 to 28 per cent in 2019. The results of the UK payment reporting 

system are worthwhile, but they're also not very fast and they're not very large, with the proportion of invoices 

paying late falling by two per cent in three years. We think mandatory legislation is also necessary.  

In terms of the EU evaluation of its own legislation, we can turn to page 18 of the EU evaluation report. What 

we find is that the average payment period in the EU fell from 56 days to 47 days between 2011 and 2014, and 

that's in an environment where many EU member states did not implement the directive immediately. An EU 

directive tells member states what to do. The member states then have to implement the directive in their 

domestic law. The directive didn't come into force for everyone in 2011; it was made in 2011. The EU evaluation 

was done very early in the life of the scheme. It did show a valuable reduction in average payment periods. We 

think the two work together. You need payment reporting so that you get an understanding of what is going on. 

For businesses that value their reputation for on-time payments, it is shown transparently. For businesses that 

don't value that reputation and don't care, though, we believe that mandatory reporting is required. 

In terms of the rest of the EU evaluation, as I said earlier, we would certainly agree that small businesses and 

medium businesses in the EU have tended not to use the mechanisms available, and that's why we would argue 

that there need to be penalties associated with the Australian scheme, which some EU member states have 

implemented—France in respect of road freight transport. The option of penalties was discussed in the EU before 

the 2011 directive was adopted, but they were not eventually put in. The model we're proposing is actually more 

stringent than the EU system and we believe it would have correspondingly better results. 

Senator O'SULLIVAN:  Okay. Thanks, Chair. 

CHAIR:  Thank you, Senator O'Sullivan. Senator Davey, I don't think you have any questions. 

Senator DAVEY:  No. Senator O'Sullivan covered them. 

Senator O'NEILL:  I have some questions, Chair. 
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CHAIR:  You can ask one question because we will move on at 11.50 sharp. That would be good. One last 

question from Senator O'Neill. 

Senator O'NEILL:  I'll probably have to put some on notice because we will run out of time. I want to thank 

you very much for the clarity of your evidence and particularly for giving us the EU perspective and up-to-date 

figures. What engagement has the department had with you about the framework of the small business 

identification tool? 

Mr McKinley:  I'll answer that immediately. We made a submission on the exposure draft and our 

recommendations were largely along the lines of our evidence today. We've evolved our thinking somewhat. The 

specific recommendation that was taken up as a result of that process was recommendation 4(a) in the exposure 

draft, which was about being clearer about using business industry codes as a basis for large businesses reporting. 

The initial draft was not, in our view, clear enough about that. In terms of the small business identification tool, 

the ATA has not been consulted about that at all. 

Senator O'NEILL:  This morning we heard from the small businessman ombudsman, Kate Carnell, who said 

the reality is that 99 per cent of Australia's small businesses are operating under $10 million. They're known to the 

ATO. We shouldn't have problems with the definition of small business. There should be an easy way to capture 

all of this. Do you have a view about the evidence she gave? 

Mr McKinley:  We don't have a view on that point made by the small-business ombudsman. Our specific 

interest is encouraging the Senate to enable us to extract more data from the information that's recovered through 

this framework.  

CHAIR:  Excellent. It being 11.50— 

Senator O'NEILL:  Last one, if I can. In 2009, you put— 

CHAIR:  Sorry, Senator O'Neill, it being 11.50, I will get you to put any further questions on notice. I thank 

Mr McKinley for coming in today. Thank you for your time. 
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ORD, Mr Gavan Russell, Manager, Business and Investment Policy, CPA Australia 

McWILLIAMS, Mrs Karen, Business Reform Leader, Chartered Accountants Australia and New Zealand 

FRANKS, Mrs Susan, Senior Tax Advocate, Chartered Accountants Australia and New Zealand 

Evidence was taken via teleconference— 

[11:52] 

CHAIR:  I now welcome, via teleconference, representatives from Chartered Accountants Australia and New 

Zealand, and CPA Australia. I understand that information on parliamentary privilege and the protection of 

witnesses and evidence has been provided to you. I now invite you to make a short opening statement, and at the 

conclusion of your remarks I will invite members of the committee to ask questions.  

Mrs Franks:  I will be making an opening statement for all three of us. Chartered Accountants Australia and 

New Zealand, and CPA Australia represent more than 200,000 professional accountants in Australia. Our 

membership base is quite diverse and includes members in practice who advise small business but also members 

in commerce that work with large entities. Our submission has four key points to it. Firstly, we believe strongly 

that key terms should be defined in the legislation. The purpose of this bill is to require large entities to report 

payment times to small business. 'Small business' is not defined in the bill, rather it is referred to in the rules. 

Even then, the rules refer to the definition of 'small business' by reference to a payment time small-business 

identification tool. This payment time small-business identification tool has not yet been developed. It certainly 

hasn't been subject to public consultation, and it's unclear how the algorithm included in the software 

development can be subject to consultation and parliamentary scrutiny. We believe that key concepts such as 

'What is a small business?' should be subject to public consultation and the scrutiny of parliament and included in 

the legislation. Secondly, there are easier and less costly ways to implement a payment time reporting regime. 

Both major accounting bodies recommend that the definition of small business be changed from one that depends 

on tax concepts and a payment time small-business identification tool to an expenditure threshold. An expenditure 

threshold would require that a large business report all invoices for a supplier from which they procure less than 

X million dollars of goods and services annually. In this way, the expenditure threshold acts as a proxy for 

whether a supplier is a small business without having to go through a verification process. Consultation with our 

members tells us that this is a simple, easy way that many already use as a proxy to identify small business and to 

monitor payment times to them.  

Thirdly, the legislative definitions should be consistent with existing definitions. The government is embarking 

on a substantial reform to modernise and streamline business registers. We are strong supporters of the 

Modernising of Business Registers initiative and believe it will generate significant compliance cost savings for 

both government and business whilst simultaneously substantially increasing the integrity of business registration 

data. Integration of business registers requires that there be common definitions. The proposed payment times 

reporting legislation uses definitions that combine features from both financial reporting and tax, thus creating 

extra, separate definitions. To reduce compliance costs and to assist the future integration with the Modernising of 

Business Registers program, we recommend that this legislation be amended to reflect existing financial reporting 

concepts and definitions.  

Fourthly, the penalty regime should be amended to allow for reductions in potential penalties. The penalties 

associated with the Payment Times Reporting Bill are high and are more akin to serious corporate misconduct 

rather than a reporting regime. While we understand that it might be useful for the regulator to have the ability to 

apply punitive penalties to entities intentionally disregarding the law, not having a cap or providing the regulator 

with the express power to remit penalties in full or in part for entities that use their best endeavours to comply 

with the law seems inappropriate and not conducive to the proportionate and sensible administration of the law. 

We're ready to take questions now.  

CHAIR:  Thank you for that, Mrs Franks. I will hand over to Senator Pratt.  

Senator PRATT:  Thank you, Mrs Franks, for your evidence. In particular, I'd like to delve into your thoughts 

about defining and identifying small businesses. Can you go back through for me how it is that you say businesses 

define themselves or other businesses as big or small?  

Mrs Franks:  Small businesses are very numerous, but they're a little bit hard to identify. It's quite often easier 

to identify a large business, but even that's still not perfect. Where we're coming from is that what's good for small 

business is probably going to be good for all businesses. Better payment times— 

Senator PRATT:  I'm interested in drilling into the purposes of the legislation and how you think we should 

define who's in and who's out in terms of the size of the business. Clearly, you're also indicating that it would be 
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good for everyone if they were already in, but if this legislation did stick to a 'big' or 'small' definition, how should 

we define it?  

Mrs Franks:  We're suggesting that you use an expenditure threshold. For any business, you would choose the 

amount of expenditure. For example, most definitions of 'small business' involve a revenue turnover of $10 

million, so the expenditure threshold would have to be less than $10 million. 

Senator PRATT:  So is that information only in the hands of the business or would the tax office also have it? 

Mrs Franks:  The tax office would know the details of a small business's turnover, but that would be protected 

information which is not available publicly. What we're saying is, because what's good for small business is good 

for all business, you don't actually need to identify 'a' particular small business. What is easier to do is to 

implement a rule that applies generically across all businesses. So what you do is look at what the supplier is 

buying from a particular person, and then apply the threshold there. For example, if you had purchases of more 

than $7 million with 'a' particular person, then they're less likely to be a small business than a large business. So 

just use that as a proxy to identify who is a small business, rather than trying to go through a complicated process 

of actually trying to identify and verify that 'a' particular business is a small business.  

Senator PRATT:  I'm trying to think of ways through this problem to capture the businesses that we want to 

be included in it, particularly in the absence of a mandated policy that says, 'Everyone's got to be paid within a 

certain period of time.' Is there a role for, at the margins, particularly where there are disputes, for the small 

business ombudsman and perhaps even state governments that have schemes that they operate, for example, being 

able to refer people into the scheme? 

Mrs Franks:  So you're suggesting that the small business ombudsman would be able to identify a small 

business and nominate them? 

Senator PRATT:  No, no, and large businesses and nominate them and perhaps even if you are a moderately 

sized business with a poor track record, you could be referred into the scheme for reporting. We have to, 

apparently in legislation, define how it is that we define businesses that have a requirement to report. They've just 

gone about defining it as 'small businesses' rather than actually looking at perhaps who the big businesses are, and 

that it's mandated that they're in, rather than them being exempted. I'm really trying to come to grips with how 

your thoughts help us do that more clearly. 

Mrs Franks:  What we're seeing in relation to large business when you're looking at the definition of 'reporting 

entity' is that that definition is quite convoluted. Just picking up an existing definition of 'large business' from 

financial reporting purposes, and you— 

Senator PRATT:  Sorry; I guess the key question is: who is the holder of the information that would say, 'Are 

they self-assessing as a large business, or is there some other entity within which that definition intersects?' So are 

you saying there is for the purposes of financial reporting? 

Mrs Franks:  Financial reporting is self-assessing, but they report it through to ASIC. So you'd have the 

information there coming from ASIC. As to who is a small business, that's not actually really reported anywhere.  

Senator PRATT:  No, that isn't. 

Mrs Franks:  But the ATO would know that information as a result of the lodging of tax returns. 

Senator PRATT:  But you're saying we could define it by defining the big businesses by capturing through 

ASIC and generate a list about who's in? 

Mrs Franks:  Yes. Karen, do you want to add any more points to that? 

Mrs McWilliams:  I guess there are two definitions that we're trying to deal with here. There's the who's 

reporting—the large entities who are captured who need to do the reporting—and then the second thing is who are 

they reporting their payments to? And that's the small business capturing. So I think there are two quite separate, I 

guess, definitions, around this. Obviously, when it comes to the large businesses, they are defined within the 

legislation at the moment. They're the ones that would have to report. What we're looking at is, I guess, 

identifying the mechanism to define the small businesses that they are paying and on which they would then 

report the payment times to their small business. 

Senator PRATT:  So how do you generate the list? How do you know whether your businesses are big or 

small—you've got to essentially be able to look them up on a register somewhere to see if they're in or out and 

whether you've got a reporting obligation owed to them or not? 

Mrs McWilliams:  Is this for the purpose of the regulator being able to regulate who would be reporting? Is 

that the perspective that you're thinking that we need the list? 
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Senator PRATT:  I'm just trying to work out how business works out the nature of the entities that they're 

reporting about, if they don't know. 

Mrs McWilliams:  If we're looking at the entities that are reporting, which are the large ones, they know what 

their turnover is. There are a number of mechanisms in place already—whether it be $100 million turnover for 

modern slavery reporting. Those entities know roughly what their expected turnover's going to be. Obviously, it 

will vary a little bit at the margins, but the majority will know whether they're in or out and they'll be working on 

that basis. That's true, of course, across other reporting mechanisms that exist within the Australian environment. 

With things like tax transparency reporting and others,  they have a threshold and entities know. There's not so 

much of a list needed; entities know whether or not they are captured. As long as they know the legislation exists, 

they will know whether or not they need to report, and then they comply with that.  

When we look at the question of who the small businesses are that they need to report on, obviously the 

legislation proposes that that is defined within the identification tool. At the moment, the proposal is that, if 

they're in the tool, they're a small business and, if they're not in the tool, they're not a small business, for the 

purposes of reporting. 

Senator PRATT:  Should we make it an option for businesses just to report on everybody as a way of making 

it easier for them to not have to bother looking them up on the tool, but then have a system by which the regulator 

looks up whether they're big or small businesses and does that matching? It does seem somewhat complicated that 

the company reporting has to do that differentiating. 

Mrs McWilliams:  It does, but the company would be reporting on an aggregated basis on all of their suppliers 

who are small businesses. One of the things we proposed in the early stages of the discussion was that perhaps we 

start with the businesses just reporting on their payment times to everybody, and then in due course look to 

segment out or voluntarily segment out small business from that on that basis. 

Senator PRATT:  I guess the question is that, in the future, if we've got good information sitting at the back 

end that government holds, government can go out and work out whether someone is a big or a small business 

and aggregate that data for them. Particularly in the context of regulatory changes where we're really looking at 

streamlining business registrations et cetera, we will start to have more of that information sitting behind these 

things.  

Mrs McWilliams:  We'll obviously start to gather more information in electronic form on who are the large 

businesses and who are the smaller businesses and, in due course, to do some automations of registers and so 

forth. 

Senator PRATT:  On reporting entities and the use of taxation and financial reporting concepts, how would 

you go about specifically amending the legislation, in the context of proposed amendments?  

Mr Ord:  We'd have to take that question on notice. We haven't actually— 

Senator PRATT:  Do you have particular concerns about the detail in delegated legislation and regulations 

rather than the main legislation? 

Mrs Franks:  Yes, we do. It seems as though some key definitions are being put through to delegated 

legislation, and at the moment that prevents it from being reviewed by parliament. Parliament should be able to 

understand and explain the key concepts for laws that they're being asked to pass. It's as fundamental as that. 

There needs to be a review mechanism. You need to actually know what you're passing. At the moment, we've 

got a bill that says it is to help understand the payment times to small business, but we don't even know what 

'small business' is. We have draft delegated legislation saying small business is defined by a tax concept and a 

small business identification tool that is yet to be developed. How can you actually review and approve something 

that hasn't even been developed, let alone is being put in an instrument which parliament doesn't have proper 

review over? 

Senator PRATT:  You've certainly forewarned us very effectively with that statement. The definition of a 

'reporting entity' and those concepts will also impact on how penalties are calculated. Your submission makes 

references to other acts. Can you explain how the definition of 'reporting entity' affects penalties? 

Mr Ord:  On penalties, the point we would like to make is the quantum of the penalties. As Ms Franks said in 

her opening comments, the penalty regime is more akin to serious corporate misconduct, which is highly unusual 

for a reporting regime. This seems to be a little bit misplaced, because we're talk about reporting entities—that is, 

large businesses. These are invariably good compliers. They don't actually need the scale of the penalties required 

to comply with the law. What's more, a greater penalty for these types of entities is the reputational risk that 

comes with either not lodging on time or being considered a poor or long payer. That's where our concern is. 

Also, in the legislation as currently written there's no power for the regulator to reduce the scale of the penalties; 
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nor is there a cap. In good administrative practice, the regulator should have the power to, for example, 

acknowledge special circumstances so that they don't have to apply the full penalty in all circumstances. We could 

have a situation where a habitual late payer will receive the same penalty as a good reporter who just happens to 

have, for example, some sort of cybersecurity issue where they actually can't lodge on time. I think there is a need 

to give the regulator some general administrative power, like within the tax system, where the tax commissioner 

has the power to apply penalties up to a particular amount. I think that is what's required in this legislation: give 

the regulator the power to apply penalties up to a particular amount, not have those penalties applied 

automatically regardless of circumstances. As COVID-19 would have shown, there are so many special 

circumstances which legislation needs to accommodate. It is poor administrative practice for a regulator not to be 

able to acknowledge those special circumstances. 

Senator O'NEILL:  Mr Ord, you are aware, though, that this legislation is coming in because, despite your 

claim that reputational risk is sufficient incentive for businesses to comply, large businesses are being described 

in evidence to us by self-employed Australia as profoundly exploitative. The supply-chain side is described as an 

economy where 'money-drunk financiers take delight in being the biggest financial gunslingers in town, lauding 

themselves over the weak'. That's the context in which this regulatory tool will be inserted if the legislation is 

passed. 

Mr Ord:  Thank you for that. We do acknowledge the intent of the legislation. We also acknowledge that 

COSBOA said that there have been improvements over the last little while. We should acknowledge that we're 

actually really happy we're talking about this. This has been an issue for a long period of time. This legislation is a 

great example of trying to achieve an outcome which is beneficial to the economy as a whole. This legislation is 

important and it should pass largely as written. We acknowledge that there are bad payers, but the intent of the 

legislation is to catch it. There are also many large businesses which are very good payers, as Peter Strong said in 

evidence earlier today. 

Senator O'NEILL:  If it is so good, I doubt we'd be having this inquiry. I'll ask a question about evidence 

received this morning from the small business ombudsman around the model of supply-chain financing and 

incentives to companies that are being provided in advice by key consultants. Two firms were named, but, with 

further questions on notice, I suspect we'll have more. EY and KPMG were named today by Kate Carnell as 

providing advice to large businesses about how to construct supply-chain finance models and delay payments to 

small business. Does that concern you as representatives of CPA and Chartered Accountants Australia and New 

Zealand? 

Mrs McWilliams:  I don't think we can respond at the moment to speculation, but we're happy to take that on 

notice and get back to you in relation to the specific example that you provided. What we need to remember is 

that there are good and poor outcomes of supply-chain financing. It's about how it's used. For some small 

businesses, supply-chain finance gives them very good access to, effectively, credit at a very cheap price 

compared to what they would be able to access otherwise. Clearly, there are poor practices with supply-chain 

finance that do need to be stamped out. By reporting on it, that will help prevent those poor outcomes. Clearly, it 

should not be used to have excessive payment times. I have heard examples of reporting use as well. It is 

something that needs to be managed appropriately, but it can give some very positive outcomes for smaller 

business too. Hopefully, by reporting on it, we'll start to see transparency and we'll be able to stamp out some of 

that poor practice. 

Senator O'NEILL:  Thank you for your willingness to take that question on notice. I have concerns that 

there's a business model that advocates exploitation of small business by large business that can afford to get that 

advice. That is very concerning. We've had some lovely commentary from you and I'm sure that you're sincere, 

but can I put to you some pointed questions around payment times? The generalist language used doesn't go to the 

evidence received this morning that the only time in which a supply-chain financing structure might be 

appropriate is where a company is being paid either within 20 days or within 30 days as a regular operation of 

payment between the two entities, but, if it were a growth business, for example, and it sought to have payment 

within two or five days, a discount might be appropriate in that particular circumstance. But, really, there should 

be no discount applied to any arrangement that extended beyond 30 days. What is your view on that? 

Mrs McWilliams:  What we are hearing is that industry sectors have slightly different practices between each 

of them. For some industry sectors, a standard payment might be far fewer than 30 days and for some it might be 

slightly more. I totally support the fact that we shouldn't be using supply-chain finance to push out payment times 

on a standard basis. 

Senator O'NEILL:  Thank you. The government have been arguing and trying to make the case this morning 

that this bill is so urgent and should be passed without amendment. It would seem that they think that everything 
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is okay with this bill. You make the point, though, about what I consider is a failure of consultation on the tool. 

You said that it hasn't been developed, that no consultation has been entered into on the tool and that that is the 

specific instrument that will matter in the end. Has there been a failure of consultation, and how would you 

characterise the department's consultation with your representative bodies? Mr Ord, do you want to go first?  

Mr Ord:  I can't answer that question. I haven't been involved in those consultations. I'll pass on to my 

colleagues to answer that question. 

Senator O'NEILL:  Mrs McWilliams, have you engaged in any consultations with the department?  

Mrs McWilliams:  I have been engaged in some consultations. We've heard things around what the tool may 

or may not be able to do. We certainly haven't engaged in any detail around how it will operate. The other thing 

that I think would be useful to point out is that we are aware that some of the very big businesses have been 

engaged and perhaps have had some discussions. Obviously, this expected to cover over 3,000 entities. The 

important thing to note and one of the areas where we're most concerned is not the very large end of town but the 

smaller larger entities—the ones at the lower end of the threshold that are not of a massive, massive scale who are 

in the $200 million space. You have far different levels of resources available to those at the very top end of town, 

so engagement and consultation specifically in that area is going to be critical to ensuring that the tool meets the 

needs of not just the big organisations, who have a lot more resources and who probably also operate in a 

different way and have different structures, but the smaller ones who will be looking at this, which typically have 

quite lean finance functions. Susan, do you have anything to add?  

Mrs Franks:  You've pretty much covered it. The consultations we've been involved with have had 

representatives from the very, very large business end and small business areas. There hasn't been representation 

of the lower end of large businesses in the consultations we have been involved in. I think at that level there is a 

paucity of awareness of this legislation and how it will impact them.  

Senator O'NEILL:  Maybe that explains a couple of things. I only know small business. I certainly haven't 

been involved in any big businesses. The 30-day payment, or the less-than-30-day payment, is so critical for small 

businesses. What you're telling me is that, in the consultations so far, there has been engagement with business 

but not sufficient engagement of small business to really give them a voice in the definitional elements of this bill 

or in the development of the tool which will be used. Is that correct? 

Mrs Franks:  We're seeing that the lower end of large business hasn't been sufficiently engaged in the 

development of this. The very, very large businesses have had some input into the development of the payment 

time small-business identification tool. As far as we're aware, the last discussion we had with the department—

and things may have developed since the last time we engaged with the department—was that they didn't have 

enough material to consult on in relation to the tool and that further consultations would occur in relation to that. 

The parliament is being asked to pass legislation on something which, from our perspective, hasn't been 

developed yet. That makes it very hard to comply with the law. The government is right that making sure business 

gets paid on time, whether it's small, medium or even large, is important, but you need to have a package in place. 

If the tool hasn't been consulted on, you don't know what it is. You can pass this legislation, and it's meant to 

operate from 1 January 2021, but, if businesses don't know what the tool is and how they're going to integrate it— 

Senator O'NEILL:  From my point view as a senator for New South Wales living in a regional area, we're 

talking about the bread-and-butter survival of companies run by mums and dads and tradies in particular, who are 

very significant in these regional economies. All they want to know is that they're going to get paid roughly 

within 30 days. That is pretty much the ask. They don't want to be paid in 90 days or 120 days, which is what's 

going on for them. What you're telling me is quite extraordinary—that the department have told you that they 

haven't got sufficient information to be able to ask you for your advice about the tool. Yet we are going ahead 

with this legislation, and the government are saying they can't consult on anything else and they can't make any 

amendments. That is a problem. That is a very big problem, from my point of view as a legislator.  

Mrs Franks:  I agree.  

Senator O'NEILL:  As you do have access to resources through your 200,000 members, has the department 

asked you about the 30-day payments? That issue is critical, as I just said, to small businesses, mum-and-dad 

businesses, across the country.  

Mrs Franks:  My understanding is that they have had a conversation with Karen, so I'll pass over to her to 

respond to that question.  

Mrs McWilliams:  Yes, we have had a brief conversation about whether or not we support mandatory 

payment times of 30 days. As I think our submission says, we would rather see this bill enacted to improve 

payment times to enable them to be more on a basis where business can demonstrate their positive payment times. 



Tuesday, 7 July 2020 Senate Page 31 

 

EDUCATION AND EMPLOYMENT LEGISLATION COMMITTEE 

What we've seen in other jurisdictions where a mandatory payment time has been imposed is that that becomes 

the standard, and so businesses who are— 

Senator O'NEILL:  I can tell you that lots of small businesses would be really happy if that was the standard.  

Mrs McWilliams:  I'm sure they would, but then there are other businesses that are saying that they are 

already—I saw a submission from, I think, the fresh-produce sector that said, 'We're already paid sooner than 30 

days, so if you go to 30 days then we'll probably get paid later than we currently are.' Obviously, different sectors 

have different standards already, so by putting in a blanket 30 days you would not necessarily get the outcomes 

you want. I think the other thing— 

Senator O'NEILL:  If that were made the longest period of payment, that would solve that problem, surely? 

Mrs McWilliams:  I think that's what's been intended when we've seen it introduced elsewhere around the 

world, but the reality is that it then becomes the default—it's what everyone then does—which means that shorter 

payment times have extended out to that. That's been seen in other jurisdictions as well. I think we need to be 

cautious about suggesting something like that, especially when we've got the ability here, with this bill, to enable 

transparency and, I guess, reputational risk to bring those payment times down. We think we should give this a 

chance moving forward, and then, if this doesn't work, perhaps that would be an option that would need to be 

considered. But I think there are other things that need to go hand in hand with this. Susan mentioned the 

Modernising of Business Registers program earlier, but invoicing is another area. It was only introduced at the 

start of the year, but there are some opportunities here for there to be increased engagement and adoption 

throughout Australian business, and particularly small businesses. E-invoicing reduces some of the issues that 

we've seen with current invoicing situations, with invoices not having the right information or getting lost within 

businesses and so forth. E-invoicing can really help that. So I think there are opportunities here to use the 

payment times reporting but also use additional mechanisms to really encourage the adoption of good payment 

times throughout the economy. 

Senator O'NEILL:  Thank you for that. I have some more questions on notice with regard to that. What is 

your response to the small business ombudsman's call for the transition period to be brought forward to 12 

months? Do you have a view about that? 

Mrs Franks:  We would rather it stay at 18 months, because the detail is yet to be finalised. As I said, we've 

got the start date of 1 January 2021 at the moment and we still don't know what the small business is. The 18-

month grace period is needed so that businesses can actually get their reporting right. There's a variety of different 

ways and situations that need to be considered in this reporting. Given the size of the penalties in this legislation, 

it's so important that businesses get it right. So they do need the grace period to do that. I know that they're saying 

that it's been in the pipeline. That's true, but the details haven't been out there and the detailed guidelines to 

support this legislation are not out there, and businesses need that to actually implement this legislation 

appropriately. 

Senator O'NEILL:  Is that a failure of the government or the department? Where is the failure point? 

Businesses need their money, and they need it now. The government has been saying it's standing up for small 

business for long time. Where is the failure point that you've just named? 

Mrs Franks:  Usually when tax law's developed, there's engagement with the ATO simultaneously so the 

guidelines and the law can be packaged up together fairly quickly and you can look at the whole package. A 

different approach has been taken this time. This legislative package has been put forward. We've got some 

legislative instruments, but the guidance and the actual tool is still.  As to who's authorised that, I don't know. 

Senator O'NEILL:  So, if the government were really serious about this, they would have followed the 

previous protocols and they would have advanced this bill alongside the necessary work from the ATO to make 

sure that whatever comes in is not just window dressing but actually practical and able to be implemented in a 

short and reasonable time frame; rather than, 'Let's have 18 months, because we're not really ready. We're going 

to pass the bill, but we don't know how it's really going to work and there's a whole lot more work that still has to 

be done'? Is that what's going on? 

Mrs Franks:  The ATO is not actually involved in this. It is the department of industry that will be writing the 

guidelines and administering this. 

Senator O'NEILL:  Is that where the failure point is—that they haven't been properly engaged? 

Mrs McWilliams:  I think the other thing to record is— 

Senator O'NEILL:  Sorry; I need an answer to that question. Is that the failure point? Is it because they 

haven't been properly engaged? 
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Mrs Franks:  It is difficult to say. This is the first time we've really dealt with the department of industry on 

legislation, and each department does things differently. We are used to dealing with Treasury and the ATO, and 

that's been a long-established process. 

CHAIR:  One last question, please, Senator O'Neill. 

Senator O'NEILL:  So they have still got their training wheels on. Ms McWilliams, did you want to say 

something? 

Mrs McWilliams:  I was just going to sort of add that I think one of the things we need to record is that an 18-

month implementation period is still fairly reasonable for businesses to go through because, regardless of 

anything else, they have got to get used to a new tool and they have to start reporting on it and see how it interacts 

with their system and it is also important to just make sure everyone knows it's coming and increase awareness. A 

lot of the smaller end of the threshold of these larger businesses are at the moment just trying to keep themselves 

afloat with COVID. We're not talking about the really big end of town; we're talking about the lower end of the 

large business threshold, who are also struggling and they have smaller teams. They will take time to implement 

these things, to bring it on board and to understand exactly what's needed. So I think giving them 18 months from 

the start date is a reasonable transition period. 

CHAIR:  I thank Chartered Accountants Australia and New Zealand and CPA Australia for appearing before 

the committee today. I did move that we adopt those two documents that were tabled by Senator O'Sullivan and, 

if there's no objection, we will accept those two document being tabled. 

Proceedings suspended from 12:36 to 13:16  
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PRYOR, Mr Simon, Head of Major Projects, Regulation and Corporate Governance, Business Council of 

Australia 

Evidence was taken via teleconference— 

CHAIR:  I now welcome the Business Council of Australia via teleconference. I understand that information 

on parliamentary privilege and the protection of witnesses and evidence has been provided to you. I now invite 

you to make a short opening statement and, at the conclusion of your remarks, I'll invite members of the 

committee to ask questions. 

Mr Pryor:  Thank you for the opportunity to appear before you today. The Business Council of Australia fully 

supports policy measures to ensure Australia's small businesses are paid within 30 days and supports the Payment 

Times Reporting Framework to help achieve this outcome. The Business Council wants to see much faster 

payment times for small business. We recognise that cashflow is critical to the viability and success of small 

business. It not only gives small business payment certainty but also helps keep people in jobs throughout the 

supply chain. 

The Business Council has, since 2017, adopted and promoted a 30-day maximum payment time for small 

business. We partnered with COSBOA and the state government of Victoria to develop and launch the voluntary 

Australian Supplier Payment Code. There are now 136 signatories to the code, and the annual turnover of all 

signatories is over $680 billion. Signatories include the largest businesses in Australia at the head of the nation's 

biggest supply chains, including the two major supermarkets, the big four banks, Australia's major energy and 

mining companies and many other leading Australian and multinational businesses. 

The code has made a meaningful impact. It has reduced payment times for many small suppliers, improved 

collaboration between big and small business and, importantly, encouraged the adoption of electronic trading 

platforms. There is more to do, and we always encourage more entities to sign up, but the results are heading in 

the right direction. The code was reviewed independently by Professor Graeme Samuel in early 2019 and found to 

be well-designed and working to speed up payment times for small business. At the time of the review, we also 

took a strong stand against the use of supply-chain financing to extend payment terms for small business beyond 

30 days. 

We support this legislation before the committee. It will shine a light on the good payers and will expose those 

that need to change their practices to pay their small business suppliers more fairly. We strongly believe in fast 

payment types for small business, but three things need to be in place. The first is a workable and accurate small 

business identification tool that will massively speed up the process for verifying small businesses, ensuring all 

small businesses benefit from faster payment. The development of this tool needs to be expedited so that 

businesses can access it and prepare for the start date of 1 January 2021. The second are policies to support rapid 

digitisation of the small business community so that small businesses can implement e-invoicing, which will 

reduce processing costs and errors and enable much faster payment times even than 30 days. The third is the 

government leading by example by paying businesses promptly and on time, which feeds down the supply chain 

and enables better payment practices across the economy. 

The Business Council recognises and appreciates the government's extensive consultation with stakeholders on 

the design of the bill to date. Our submission makes some recommendations that can reduce administration and 

compliance costs, which are important considerations as businesses deal with the ongoing impacts of the 

coronavirus pandemic. These include retaining the 18-month enforcement-free period, providing reporting entities 

with the flexibility to report at the group level, and adopting annual reporting. The review time frame of three 

years is supported as it will allow time for the data to be collected and the impacts of the reporting framework on 

payment times to be assessed, to determine whether any further policy action will be needed. I welcome your 

questions on the Business Council's submission. 

CHAIR:  Thank you, Mr Pryor, for your opening statement. I'll hand over to Senator Pratt. 

Senator PRATT:  Senator O'Neill's going to kick off. 

Senator O'NEILL:  Thank you for your submission to the inquiry. Mr Pryor, you talked about the code that 

the Business Council of Australia has embedded. Are you aware of the submission to the committee from Self-

Employed Australia, who represent genuine small businesses? 

Mr Pryor:  I am aware of their submission. 

Senator O'NEILL:  They have a very different version of what you've characterised as a successful code. 

They characterise it as a voluntary code that has been 'an embarrassment for the BCA'. They say: 
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It was/is designed in such a way that a large firm can sign up to the code yet not be held accountable for non-compliance. And 

it has been ignored by many (though not all) BCA members. The code was and is a piece of public relations 'spin' now well 

exposed as such. 

Given the very significant differences in the views of small-business advocates and your view, what is your 

sense of why this legislation is needed? If the code that you talk about is so successful, why are we at the point 

where the government is about to legislate and, seemingly with your support, mandate payments of fair pay for 

fair work for small business? 

Mr Pryor:  Thanks for the question, Senator. Before the code, there wasn't really a measure or instrument in 

Australia that companies could sign up to for this type of thing. We believe that the code has been very successful 

in that we've got 136 signatories. Among those signatories, we've got some of the largest companies in Australia 

with the longest, deepest supply chains. Those companies have made public commitments to pay small businesses 

within 30 days. They've changed their payment processes. They've changed their payment systems to implement 

this. They've put policies on their websites for small businesses to access and apply for the 30-day payment terms. 

Thirty days, as a payment standard, has now become broadly accepted. This is a code that we developed in 

collaboration with COSBOA and the state government of Victoria at the time, as I said in my opening statement. 

Between us, we've set the standard that we now see replicated in this legislation. We've taken— 

Senator O'NEILL:  Mr Pryor, if the success that you've just described is so replete across the economy and 

with 136 major businesses having done all that you've just said, why is this legislation necessary? 

Mr Pryor:  There are more than 136 large businesses in Australia and, as we know from the explanatory 

memorandum, there'll be something like 3,400 reporting entities under this framework. We have some of the 

largest businesses and we think we've successfully led the way on improving payment times. Obviously, there are 

firms that haven't signed up to the code and there are government entities as well that may not be paying on these 

types of time frames. So the reporting framework we see as complementing the code. We see that it will provide 

the information that will give us the evidence base as to what the true payment performance is out in the 

marketplace from large business to small business. It's the next step, I guess, in the process of improving payment 

times and so therefore we support this measure as a way to provide the market and policymakers with this 

additional information that's currently not available from any other source. 

Senator O'NEILL:  Voluntary has given way to mandatory, and you're okay with that? 

Mr Pryor:  Mandatory in the sense of reporting information, which is what this reporting framework requires 

of large businesses which is to provide consistent regulation to the regulator so that can be published. 

Senator O'NEILL:  So that's the naming-and-shaming part of this. There was a reputational risk in companies 

not signing up to your code, but they didn't all do that—you pointed out that there are over 3,000 entities and only 

136 signed up. Does naming and shaming really work? 

Mr Pryor:  I think we've seen a number of companies change their practices in recent times and they've done 

that partly because of the more prominent public discussion now around the importance of paying small business 

on fair terms. Naming and shaming is a way of providing this information in a transparent way so that 

conversations can be had. That's the benefit of the reporting framework. Whether you call it naming and shaming 

or it's actually revealing current practices and how they can be improved—that's probably a better way that we 

would think about this. That's where that information will be useful in having those conversations with companies 

about how they've improved their payment times. 

Senator O'NEILL:  There's been some discussion today about the impact of procurement as a lever to help 

some companies change, but there are companies that never will engage with their supply to government and 

won't be subject to that pressure. How do we make those firms do better? 

Mr Pryor:  In terms of the procurement, are you referring to the government's policy to require contractors to 

pay their small businesses on— 

Senator O'NEILL:  Yes, because we've heard that that is activated separately and they've decided that if they 

want to keep their safe government contract they'd better start paying their own small businesses. But there are 

entities that are not operating in a way that will happily engage with the government in procurement policies. 

How do we make those ones do better, those other ones who aren't engaged? 

Mr Pryor:  I think we need to know who they are first, and that's what this reporting framework will give us. 

As I said earlier, one of the big gaps here is: we just don't have the information; we don't know the actual payment 

performance of large companies. That's the first step. So, once that information is known, then I think that that 

conversation can be held with those businesses. 
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Senator O'NEILL:  Thank you. You mentioned group-level reporting. Is there a risk that there isn't sufficient 

detail to actually see what different elements of big businesses are doing? They could be hiding long payment 

times in one section of the business in the data that's gathered and generalised. What are your thoughts about that? 

Mr Pryor:  I think that's a good question and there's a way around that. I guess what we're looking at here are 

companies that have consistent payment policies and practices right throughout their entities, right throughout 

their group, in which case it would make more sense to report and it would be less costly to report at the correct 

level. It would probably actually be easier for small businesses and others to access information if it was provided 

in a single report.  

The issue of hiding long-dated payment times—the regulator will have the power to conduct audits of reporting 

entities if the regulator has a reasonable suspicion of conduct of that type and nature. So, again, going through the 

steps, if there is a suspicion in the first place, it ought to be raised with a reporting entity. If that is occurring, the 

reporting entity may then be required to report at the entity level. But, ultimately, there's a power also to conduct 

audits. So that's probably a better way to uncover that type of conduct if that's what is occurring. 

Senator O'NEILL:  On the Joint Committee on Corporations and Financial Services, we've had some 

questions about auditing and auditing practices and also the scale of regulatory authorities to audit across the 

entire economy, particularly down to the level of small businesses. I still have many questions that I haven't had 

answered to my satisfaction by the government yet. Really, the shape of this bill ultimately supports a form of 

self-regulation, with pretty light capacity for audit. Don't you think there needs to be something additional to this 

bill, where self-regulation just won't work, where there is a need for the threat of heavier handed regulation? 

Mr Pryor:  There's going to be a period of settling in with the reporting and the requirements. There are some 

complexities here for entities, and that's why we fully support the 18-month enforcement-free period—to get this 

right before enforcement comes into place. 

Senator O'NEILL:  The ombudsman said that it should be 12 months because of the urgency and the fact that 

voluntary codes, such as the one you implemented, haven't really worked, and that the need for small businesses, 

particularly in this COVID-19 period, to maintain their cash flow demands a prompter response, because this is a 

critical time. What do you think about that? 

Mr Pryor:  Yes, I've seen the ombudsman's submission on that. We support 18 months for several reasons. 

This first reporting period is starting on 1 January, which is less than six months away, and we're still debating the 

final make-up of the legislation and the rules and are awaiting the small business identification tool, which is an 

absolutely critical component of this framework. Might I say—and I speak for Business Council members—I 

know that our members take their regulatory obligations very seriously and they'll be looking as early as possible 

to be fully compliant with the requirements of the legislation. But the first reporting period will clearly be 

something of a testing period, to get the first report out, using the new tool. In the second period, things will start 

to iron out a bit more. Then that third period really will be needed, I think, to get things absolutely in place. 

Senator O'NEILL:  Can I come back to the tool in a minute—I just really want to press you for an answer: 

does self-regulation work without the threat of heavier handed regulation? 

Mr Pryor:  The supplier payment code is self-regulation, and the enforcement mechanism there is that it is 

self-enforcing. Essentially, it is the reputational risks of being caught not paying on the terms that you've signed to 

pay on, very publicly. As I say, members and companies have signed up to this code in good faith, with a genuine 

commitment to administer the requirements under the code, and that is what we have seen play out so far. The 

other aspect to the enforcement with something like our code is that, if we were to be made aware of a signatory 

that was regularly egregiously breaching obligations under the code, we would take steps to address those 

problems with the signatory and, as an ultimate step, remove them as a signatory. But that has not needed to 

happen to date, because we certainly haven't been made aware of any problems that would require those steps to 

take place— 

Senator O'NEILL:  Mr Pryor, can I put to you an example of a tradie operating out of Erina who is running a 

small business, with his wife doing the books—a common occurrence up here. He is out there doing the 

plumbing, for example. He's got an apprentice and a couple of people working for him. That's not exactly the 

profile of people who would approaching the BCA to say, 'Can you stand up for my small business?' 

We've heard from the small business ombudsman that there is very little engagement with the big businesses that 

are doing the wrong thing because the small businesses are relying on them for work. So can you see that there 

are some problems with what you are proposing? 

Mr Pryor:  We think self-regulation is a very important component of this framework. It's important to have 

the reporting but also it's the genuine commitment that's made with the self-regulatory tool that even goes further 
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than a regulatory standard. So, as I commented, under our code it's not just that signatories sign up to pay small 

business within 30 days; they commit to work with them to make greater use of electronic trading and to speed up 

payments through better and more collaborative relationships. There's a range of examples of large businesses that 

have gone down this path and set up portals and all sorts of easier ways for small business to invoice. So we think 

self-regulation is a massive net positive for payments. 

To quickly come back to the tool: that will make sure that small businesses do not fall through the cracks here 

and that they can all be identified. This has been one of the challenges with the code: it's not always easy to verify 

or identify the small businesses within your supply chain. In some cases, it has been somewhat cumbersome to 

verify that a company has turnover of less than $10 million. The tool is going to cut right through that and provide 

that information at the click of a button. So we think that's a really important development here and a strong 

feature of the framework. 

Senator O'NEILL:  Mr Pryor, it sounds like you have a much better idea of the tool, as the head of the BCA, 

than was explained to us by Chartered Accountants Australia & New Zealand and CPA Australia, who basically 

said that they have grave concerns about the degree of consultation about the nature of the tool and they're 

concerned about the legislation being advanced. Even though they understand the urgency of the issue, they're 

concerned about the shape of the legislation with regard to definitional elements around small business, and they 

are concerned about the tool and the way in which that's used and a lack of scrutiny by critical parties in the civic 

conversation, including themselves. Have you had a high degree of information about the tool? You're the only 

one who sounds like you know what's going on with it, Mr Pryor. 

Mr Pryor:  Well, I'm not involved in the development of the tool itself. I've been in conversation with the 

department about the criticality of a tool for the effective implementation of the framework and that it needs to 

identify small businesses—whether that's by identifying large businesses and small businesses being therefore 

identified through that process or by small businesses being identified directly—and the important criticality of 

having a tool that can integrate with a large company's payment system so it can simply see which of its suppliers 

is categorised as a small business under the tool, because the tool, in the legislation, actually provides the 

definition of a small business. 

Senator O'NEILL:  So what do you think about Kate Carnell's description this morning that 99 per cent of 

small businesses operate under $10 million, and that's a pretty easy tool? We've been warned by participants in 

this hearing so far not to give in to interests who would make this idea of definition more complex than it need be. 

Are you those interests who want the definition to be more complex so there's more room to play, whereas Ms 

Carnell, as the small business ombudsman, is saying that it's just any business that trades under $10 million and 

let's find a way for the ATO to sort out the capacity for businesses to know that? 

Mr Pryor:  We've been very consistent, going back to 2017, in defining a small business as a business with 

turnover of $10 million or less. 

Senator O'NEILL:  Sorry—did you say 'seven' or '10'? 

Mr Pryor:  Ten. At the time, there were multiple definitions of small businesses, and we took what was the 

higher end, for the purpose of the code, but with one qualifier, and that is that, for small businesses that are part of 

a larger group, for the purpose of our code, signatories are not required to pay those businesses within 30 days. 

They may, if they choose to, but they're not making a commitment to do so, because some of those smaller 

businesses are part of bigger groups or multinational companies and they're not the same as an independent— 

Senator O'NEILL:  A small business. 

Mr Pryor:  Yes. So we've been very— 

Senator O'NEILL:  But their money not going into the economy has the same impact though, whether it's 

your definition—you might be comfortable with that definition, but small businesses just want their money. 

They're a lot less worried about the definitions; they're more worried about their cash flow. 

Mr Pryor:  I understand that point, but what we're concerned with is the small business that doesn't have the 

same degree of market power or influence over a commercial negotiation. Some of those smaller companies that 

are part of a bigger group don't have that problem. That's what we were looking to solve there. When it comes to 

the tool, we have recommended that it do the same thing because our understanding of the policy intent is to pay 

small businesses that are genuinely independently small businesses, not small businesses that are part of a bigger 

group. 

Senator O'NEILL:  Okay. The Chartered Accountants and CPA submission suggested that the objects clause 

could be changed to show that the bill should aim to reduce payment times to 30 days or less. First of all, do you 
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agree with the principle that the small-business ombudsman advocated for, that 30-day payment times to small 

business and legislating mandatory 30-day maximum payments is a good idea? 

Mr Pryor:  We support the objective for payments of 30 days or less. We encourage payments of less than 30 

days. Under our code 30 days is the maximum, but we encourage faster payment. A lot of our members are 

paying in 14 days, seven days or less, and the rollout of new technology is facilitating these faster payments. 

Senator O'NEILL:  When do you consider the time to start ticking on a bill? 

Mr Pryor:  We define that as the date of the receipt of a correct invoice by the payer. 

Senator O'NEILL:  Okay. 

Senator PRATT:  I've just read your website. It also says 'or receipt of the goods, whichever is later', which I 

guess would be obvious. 

Mr Pryor:  Correct. Sorry, I left that off. 

Senator O'NEILL:  It has been suggested that the objects clause could be changed to show that the bill should 

aim to reduce payment times to 30 days or less, and the ombudsman suggested a review of the framework. Do 

you support either of those suggestions? 

Mr Pryor:  I'm not familiar with the ombudsman's recommendation there with the objectives. The second part 

was the review, was it? 

Senator O'NEILL:  Yes, the ombudsman suggested a review of the framework. 

Mr Pryor:  We've called for a review of the framework after three years because we think that will provide the 

time for the framework to be bedded down, for the reporting to be accurate and for results to be known. It also 

provides some time for those companies reporting longer payment times to make changes, so we think the three-

year mark would be a good time to review the framework and its effectiveness. 

Senator O'NEILL:  We're told the reporting time thresholds stop at 61 days and above. There has been some 

concern raised about that this morning, and in submissions as well. If that 61 days remains as the threshold, won't 

that allow businesses with payment times of up to 120 days hide those really long payment times? 

Mr Pryor:  That's a possibility. What is the right information to provide? The answer to that is what will be 

useful to small businesses and to policymakers, to identify whether the framework is working. Once it's set up, 

once the framework is set up and everyone is clear on what needs to be reported, what those bandings are really 

should come down to what is useful information to provide here. 

Senator O'NEILL:  Do you think we need to know that before we pass this bill? It's pretty simple: if you send 

out an invoice as a small business and somebody doesn't pay then you know you have an ageing summary, you 

know what hasn't happened. There are plenty of very old tools now that give you that sort of indication. It's on 

your laptop in the back room. Wouldn't it be wise to make reporting out to 120 days—or even longer, if 

necessary, if that's what's going on—to actually record the practice? 

Mr Pryor:  It may be. We would just say that anything over 30 days has to be looked at. Yes, the scale of it 

increases as the time period increases. The critical reporting would be around the 30-day mark, so what's longer 

than 30 days. What the reasons for that are is the other thing we need to know, because there are occasions when 

parties agree to pay on longer than 30 days—and that's not something that has been forced upon the supplier; 

that's actually by mutual agreement. 

Senator O'NEILL:  We've had a lot of commentary about mutual agreement and how much mutuality is 

actually involved when there is a large entity and a small entity that's hoping to get further work from the large 

entity. It's not a good bargaining position to be in. Agreement might not necessarily mean ethical behaviour has 

been in place in that negotiation. 

Mr Pryor:  I certainly agree with you there. This is one of the complexities of this issue. There may well be 

some goods that are held on a shelf for many months and both parties agree that the payment is connected more to 

the time it takes to on-sell a good by a buyer of the good from another business. There might be times when a 

small business seeks to offer extended credit on a competitive basis. But I agree with you that it's difficult to say 

when it's on a mutually agreed basis and when it isn't. 

Senator DAVEY:  I have a couple of questions. We heard earlier today from small business representatives 

that having mandated payment times is not the best approach to take right now. The reason being is they felt that 

we need to see if payment times reporting actually achieves the desired outcomes. Their concern is that it would 

have unintended consequences. As a representative of larger businesses, can you detail what the position of the 

BCA is on that? 
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Mr Pryor:  We largely concur with that view that the reporting framework is the necessary first step before 

giving further consideration to other measures, including mandatory 30-day payment. We agree with the 

concerns. There hasn't been an opportunity really to consult on this or engage on this particular proposition other 

than through the ombudsman's supply chain financing report. We would agree that there are some potential 

unintended consequences from setting a 30-day standard and having businesses move to that. What does it mean 

for small businesses themselves? How effective has it really been? I was reading the submission of the 

department and it's not clear that it has actually had the desired impact in the EU.  

We think the reporting framework is the necessary first step. We will always encourage more entities to sign up 

to the code as well as doing the reporting because that is a positive initiative for getting positive change in this 

space—and it's broader than just payment times; it's a collaborative relationship between big and small business. 

We think that ultimately if we can push down that path, coupled with the investments in digitalisation, which are 

really important here for speeding up invoicing and payment and reducing errors, that's the better way to go and 

that will get us much faster payment times for small business. 

Senator DAVEY:  The other area that has been discussed today is the actual implementation date. Would it be 

feasible to delay the implementation date of this to consult further on things, like mandatory payment terms, and 

finalise the small business identification toolkit?  

Are you in support of delaying the implementation of this bill or do you see this as a bill that needs to be 

implemented on 1 January 2021 as identified, with capacity to further develop the subcomponents thereafter? 

Mr Pryor:  We support the implementation of the bill as proposed. We would like to see two things as a part 

of that, which are the small business tool being made available as soon as possible to reporting entities so they can 

prepare for the start date of 1 January and, as I said earlier, staying with the 18-month enforcement-free period 

because that is really important for getting the reporting, making sure it's accurate. But also, there are a number of 

large businesses out there that are struggling with the coronavirus at the moment and some of them have got 

teams who have actually been stood down who would be preparing for the reporting period, so they are going to 

need a little bit longer to comply. We think as long as the tool's in place and the 18-month enforcement period 

doesn't change then proceed as proposed in the legislation. 

Senator DAVEY:  On that, we have had a recommendation during evidence today to actually reduce that 

penalty-free period from 18 months to 12 months. So you would not support such a move? Given that this bill is 

trying to make the operating conditions for small businesses better and give small businesses more certainty about 

when they're going to get paid or at least who they're operating with and what their terms are, do you think there 

are benefits for small businesses as well to adjust by giving that 18-month penalty-free period or do you think this 

is a free kick to larger businesses? 

Mr Pryor:  I would say, particularly for those companies that are struggling with the COVID-19 situation, it's 

hard to see how it would be helpful to their small business suppliers if those companies are being subject to 

penalties earlier than 18 months or within 12 months. It's hard to see what the benefit is there. So, no, we don't see 

it as disadvantageous to small business but actually see it as an important part of ensuring the integrity of the 

overall program. 

Senator DAVEY:  Thanks, I've got nothing further. 

Senator PRATT:  Were you consulted at all in relation to the tool? Clearly, if you've been able to implement 

the code, businesses have been able to work out a definition of small business with which to report against? How 

would you define the tool in order to make this a speedy process and a reliable one for us as legislators to have 

confidence that it's not going to be unduly delayed for a lack of definition and that it's implementable? 

Mr Pryor:  As I mentioned, we've been consulted to some extent on the parameters of the tool, if I could put it 

that way, rather than the actual detailed design of the tool. In our view, what the tool would do is produce for a 

large reporting entity an assurance on the small business status of its supply chain. So you could plug the ABNs 

of your suppliers into the tool and it would say: small business, yes or no? Does this business have an annual 

turnover of $10 million or less? If the answer is yes, you have to report on that; if it is no, you don't have to report. 

Senator PRATT:  How are your members under your code currently doing that? 

Mr Pryor:  Under our code, just quickly, they have two ways of identifying as a small business. For the 

turnover definition of $10 million or less, they require the small business to provide verification themselves that 

they're a small business. That's a relatively simple process, but it's obviously a lot more onerous than putting an 

ABN into the Lookup tool. The other option they've got is to define a small business as a business that conducts a 

certain amount of expenditure with them over the year—up to $1 million, up to $2 million and that sort of 

measure—which is similar to government programs in this space. 
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CHAIR:  It being five to the hour, Mr Pryor, thank you very much for your attendance here today. We have to 

get another witness on the phone now from the Australian Industry Group. 

  



Page 40 Senate Tuesday, 7 July 2020 

 

EDUCATION AND EMPLOYMENT LEGISLATION COMMITTEE 

BURN, Dr Peter, Head of Influence & Policy, Australian Industry Group 

Evidence was taken via teleconference— 

[13:57] 

CHAIR:  We have Dr Burn from the Australian Industry Group. I understand that information on 

parliamentary privilege and the protection of witnesses and evidence has been provided to you. I now invite you 

to make a short opening statement. At the conclusion of your remarks, I'll invite members of the committee to ask 

questions. 

Dr Burn:  Thank you for the opportunity to talk today. I have just a few brief comments. First of all, we 

understand the importance of prompt payment to businesses. We think that applies across the board regardless of 

size; we understand the particular concerns about small business, but we think that applies equally to medium 

sized businesses and businesses in general. We are concerned also about the compliance costs generally and 

reporting obligations, and we note that this bill will, if enacted, introduce a new reporting obligation, adding to 

compliance costs on the economy. 

We're concerned too about what we think are risks of unintended consequences arising from the bill, if enacted. 

The first is that we haven't seen a consideration of the risk that businesses with reporting obligations will meet 

payment obligations in relation to the small businesses that the bill demarcates but at the same time extend 

payment terms for businesses that aren't small under the bill, so there could be an extension of payment times for 

medium sized businesses, for example. We haven't seen any consideration of that issue or the costs of it. 

The other concern that we have is whether putting an obligation to report on larger businesses in relation to 

transactions with smaller businesses would be a deterrent against big businesses transacting with small businesses 

to avoid a reporting obligation or scrutiny in relation to that obligation—that's probably the bigger concern—and 

whether big businesses would say, 'Why don't we avoid that risk by simply dealing only with firms that are 

medium sized or larger?' Those are the unintended consequences that we're concerned about in addition to the 

reporting requirements and the compliance costs mentioned earlier. Thank you. 

CHAIR:  Thank you for your opening statement. I'll hand over to Senator Pratt. 

Senator PRATT:  Thank you very much, Chair. Have you been consulted about this legislation at all? 

Dr Burn:  Yes. We've had an opportunity to consult and to have input. 

Senator PRATT:  Does that include the definition of small business and the tool? 

Dr Burn:  I don't think it excluded that, so, yes, there was opportunity to comment on that. 

Senator PRATT:  Are you comfortable with the definition of 'small business'? How do you think it will be 

defined? Do you have any concerns about the fact that it's still an open question in terms of the tool not being 

ready? 

Dr Burn:  Can you remind me how the bill defines 'small business'? 

Senator PRATT:  I think the point is that it doesn't yet. 

Dr Burn:  That's probably why I don't remember! Your question, though, is: am I concerned about— 

Senator PRATT:  The fact that we don't know what that definition is yet, in terms of your members being able 

to comply with their requirements under it. 

Dr Burn:  That will be hard, won't it? It would depend on the tool. I don't know how the tool is going to be 

operationalised until they can define 'small business'. I wasn't aware of this issue, I'm afraid. But that is a concern. 

There's uncertainty about that issue. 

Senator PRATT:  Do you have confidence that naming and shaming businesses with long reporting times will 

solve the problems of late payment times? 

Dr Burn:  My concern is that, if businesses fear that they face a risk of being named and shamed, they will 

avoid behaviour that will get them caught in that net. My concern in relation to small business is that one way that 

businesses could avoid being named and shamed in terms of the payment terms that they have with small business 

is to avoid transacting with small business. That would be if the naming and shaming were effective in changing 

behaviour but the behavioural change wasn't in the direction that was being sought. 

Senator PRATT:  Yes. It might start to preclude small businesses because of that requirement. Does that not 

reinforce the idea that a 30-day payment time is generally a good outcome? You've said that. Does that mean that 

we should be looking towards some way of reporting and having this obligation for all businesses, as you've 

highlighted? 
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Dr Burn:  I thought that would be simpler than trying to demarcate between some definition between large and 

small. I totally understand that the idea of confining the reporting obligation to larger businesses would at least 

reduce the overall compliance costs involved—unfairly, from the point of view of larger businesses. The 

demarcation with small businesses will present a range of problems. Some of those [inaudible] by the tool, but 

there is a lot of haziness around how that would operate and how it would be operationalised and what liabilities 

would fall on companies if the tool is producing results that are wrong. 

Senator PRATT:  Yes. And, being transparent, we've got to know what is in that tool. We saw, with the 

robodebt algorithm, that the results generated might not necessarily be fair or accurate. Can you give us some 

highlights from your earlier submission on when the government was consulting about the burden of red tape? 

What is the detail of those concerns? Has that been addressed in the drafting? 

Dr Burn:  Our concerns with the burden of red tape were concentrated on the difficulties that businesses 

would have to identify small businesses, which is, of course, why they've come up with the tool as a means of 

taking that burden away. Now, we're not 100 per cent sure that it will take the burden away, because we're not 

100 per cent sure for any liabilities—any naming and shaming that goes on—whether the tool is going to be 

accurate enough, and how the liabilities will fall out. Businesses themselves won't have any control over the tool. 

They'll be required to use it and, if it works well, simply and accurately, then the compliance concerns we had 

about that demarcation issue—at least finding out which businesses are small businesses—would be taken away. 

There is, of course, a compliance burden, nevertheless. It's a reporting obligation; there's no doubt about that. We 

thought that one way to address that would be to remove the distinction about the businesses identifying 'small 

businesses' from 'medium-sized businesses' so that they didn't have to worry about which was which—they would 

just report it on their payment terms. The advocates of the bill decided that they wanted to emphasise and give 

priority to small businesses only—yet to be defined, apparently. But that meant that they couldn't go down that 

route, which we thought would have reduced compliance costs in that way. They instead came up with this tool 

idea. So we don't know where that's going to work out, but we're worried about the compliance costs nevertheless. 

Senator PRATT:  From the point of view of Australian Industry Group, in terms of your members' 

experiences of poor payment times at a broader level, have there been experiences where there are companies 

either above or below the threshold that do cause problems in the supply chains of your members because of 

lengthy payment times? 

Dr Burn:  It's a frequent concern, but we only hear reports in relation to businesses that would be above the 

threshold. Particularly when times are tough and cash is tight, it makes sense to try and manage your cashflow in 

whatever way you can, and so we would be very surprised if it was limited to businesses above the threshold, for 

example—if that's what you mean. But, yes, it is an issue that we hear about. Payment times is an issue for 

suppliers to some larger businesses. 

Senator PRATT:  If it was being gamed specifically, quite frequently, by a particular company, even though 

they might be below the threshold or just below the threshold, might it be desirable for them to be referred into 

the reporting framework by a regulator— 

Dr Burn:  That might be a way to do it. Giving someone discretion might be able to address that. 

Senator PRATT:  Yes, because that way you'd be able to see if the issue was, indeed, systemic or— 

Dr Burn:  You've got to be wary of these things too, because sometimes a competitor can contrive complaints 

and have their competitor subject to regulation that they are not, so you've got to be wary about such things. If 

you could be sure that the complaints were fair dinkum, verified and independent of any competitors—those sorts 

of things—then that could work out. But you'd probably want to look at it pretty closely. 

Senator PRATT:  The reporting time thresholds currently stop at 61 days and above. Do we want to have 

oversight of a time—say, 120 days or more—so that the reporting scheme is not masking egregiously long 

payment times? 

Dr Burn:  You think that it would just classify all as '60 days or above' and not go into further detail? Is that 

your specific concern? 

Senator PRATT:  Yes, that's currently what it does. Should we be reporting against 120 days as well? 

Dr Burn:  I would regard 60 days as pretty serious. I don't know that you need to elevate the level of 

seriousness at that point. Elevating the compliance costs and the burden when you're chasing down a tail often 

isn't worth it. I think that the order regards 60 days as very serious rather than trying to look for even worse cases. 

Senator PRATT:  Well, perhaps if we had some compliance at that really egregious end. Chartered 

Accountants and CPA Australia suggested the object clause be changed to show that the bill does indeed have an 
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aim of payment times of 30 days or less. The ASBFEO suggested a review of the framework. What do you think 

of those suggestions? 

Dr Burn:  I don't think that, in general, the object relates to 30 days or less, because it only applies to a certain 

class of businesses. As it's currently configured, it's not seeking as a general objective— 

Senator PRATT:  But it would be an objective for small businesses. 

Dr Burn:  In relation to a particular— 

Senator PRATT:  Reports are achieving payments for them within 30 days or less. 

Dr Burn:  I'd be hesitant about that. I'd support the review option that you presented. I think you've got to be 

wary of unintended consequences, and I haven't thought that through. Instead of saying, 'I agree with that 30-day 

object,' I'd rather have a review. 

Senator PRATT:  Surely that is the object? You've said it yourself. That's why we're talking about reporting— 

Dr Burn:  Wasn't your position to say whether it should be an object, because it currently isn't? 

Senator PRATT:  Well, it's not stated as— 

Dr Burn:  That's what I mean. 

Senator PRATT:  the reporting payment within the legislation. Really, we want to reinforce that the object of 

it is to reduce payment times. 

Dr Burn:  I just want to have a closer look at the implications of that before signing off on that 

recommendation. 

Senator PRATT:  What's the point of the legislation as an object, then, in your view? 

Dr Burn:  It's a very good question. Rather than trying to give you a definitive answer over the phone when I 

haven't really contemplated it, I'd rather review it. 

Senator PRATT:  Thank you. Are there any concerns within Australian Industry Group about the amount of 

detail being put in the delegated legislation regulations, such as the tool, rather than in the main legislation? 

Dr Burn:  We understand why that's the case, but we think that that ought to be subject to scrutiny and ought 

to be transparent. That's a continuing concern, because we don't know whether it will be transparent. What if it 

breaks down? What happens then? We are concerned about that, that's for sure. 

Senator PRATT:  In terms of the consultation that you have had in relation to the legislation as a whole, how 

would you characterise that input? 

Dr Burn:  We feel we've had ample opportunity to provide input. 

Senator PRATT:  Thank you. 

Senator O'SULLIVAN:  I'm interested in what you said in your introduction—that there might be a shifting 

away from small businesses to payment terms that would actually wipe them out with the medium businesses 

above the threshold. Can you elaborate a bit on that? 

Dr Burn:  Sure. Maybe I could just do an example. Just say we had a definition of a small business as having a 

turnover of under $10 million. Large businesses who fall into the reporting requirement would need to report in 

relation to their transactions with businesses of that size but not in relation to businesses of other sizes. We are 

concerned that there is a possibility that a large businesses might say: 'Let's make sure each firm that is identified 

by the tool as a small business is paid on time and let's manage our total cash flow so that we're not losing any 

money relative to beforehand. So we'll extend these payment terms to other businesses.' We don't know whether 

that's going to happen, but we're wary of it being an unintended consequence of the focus on small business. So 

what happens to medium sized businesses is basically our concern there. 

Senator O'SULLIVAN:  The intention here is to act on small businesses because they don't necessarily have 

the wherewithal to deal with any unfavourable terms because they're much smaller and they don't have the 

resources to address that whereas many medium businesses would have that. But those medium businesses would 

also be able to see the reporting there for the small business and, if there is a big disparity, they themselves would 

be able to make a bit of noise about it and potentially deal with it. Do you agree with that? 

Dr Burn:  No. It could happen. It's a hypothetical, isn't it. One of the issues is: where do we draw the line 

between medium and small? Your proposition that the wherewithal of people on one side of that threshold is 

significantly greater than that of people on the other side of the threshold doesn't really resonate. Of course, it 

depends on where the threshold is, which currently we don't know. 
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Senator O'SULLIVAN:  You said that the potential unintended consequence—and correct me if I got this 

wrong—would be that large businesses might not want to do business with small business given the restriction in 

the payment terms. Did I hear that right? Do you want to elaborate on that? 

Dr Burn:  You did hear that right. We see that as a potential unintended consequences that would arise from 

this bill. 

Senator O'SULLIVAN:  And what are the reasons for that? 

Dr Burn:  If a business faces the prospect of being named and shamed for exceeding the payment terms, one 

way to avoid that risk is to not transact with businesses where the payment terms are under scrutiny—and that 

would be small businesses. The purchasing officer of a company might say: 'Let's see if such and such a company, 

ABN supplied, in a tender is under the threshold. We would have a reporting obligation in relation to that, so let's 

avoid that.' I could imagine that would be as a real possibility. Let me remove that risk. I'll manage that risk by 

avoiding transacting with them. 

Senator O'SULLIVAN:  What sort of stock does a large business in particular place in the reputation within 

business and within the community more broadly? 

Dr Burn:  They put a significant amount of stock in it and they make big investments in their brand names and 

that is part of it, and that is my concern. To avoid damage to that investment, to avoid the damage to the 

investment that they make in their brand names on their reputation, they would want to avoid risks of being 

named and shamed under any specific act. One way to mitigate that risk and to manage it is to say, 'Well let's not 

transact with small business because that removes the risk that is being presented by this bill to our reputation.' 

Senator O'SULLIVAN:  Would the inverse also be true? Would they want to be seen as exemplars of best 

practice for dealing with small businesses? 

Dr Burn:  They would want to be seen as best practice across a range of behaviours, but what we are doing 

here is introducing legislation which would name and shame in relation to a specific set of behaviours. And 

because those are the risks it is managing in relation to the bill that is under consideration, that is where I am 

focused. So what impact might the bill have on behaviour? Because businesses will take actions in relation to 

protecting their reputation. If that was even across all aspects of their behaviour then that is fine, but what we are 

doing here is proposing legislation in relation to a specific behaviour. The risk is that such legislation would 

present an unlevel playing field in the way larger business are saying, 'How should I behave? How should I 

protect the reputation that I have? Of course I want to maintain my good name but across the field of behaviour, 

in relation to the specific behaviour, I am facing a different sort of penalty.' 

CHAIR:  Unless there are any other questions, we might thank you for your evidence here today, Dr Burn. 

Proceedings suspended from 14:23 to 14:41 

LAMBIE, Dr Neil 'Ross', Chief Economist, Australian Chamber of Commerce and Industry 

POPOVSKI, Mr Daniel, Senior Advisor, Economics and Industry Policy, Australian Chamber of Commerce and 

Industry 

CHAIR:  Welcome. I understand information on parliamentary privilege and the protection of witnesses and 

evidence has been provided to you. I now invite you to make a short opening statement, and at the conclusion of 

your remarks I'll invite members of the committee to ask questions. 

Dr Lambie:  Thank you, Chair, for the opportunity to appear before you today. As Australia's largest 

representative organisation of small business, ACCI supports the policy intent of the proposed Payment Times 

Reporting Bill 2020. Late payment for goods and services provided to large businesses has proved to be a major 

issue for small business and can have a major influence on their budget and cash flow and, in the more serious 

cases, it can impose undue stress on both business and individuals.  

ACCI's concerns with the proposed bill do not lie with the policy intent. We strongly support faster payment 

times for quality goods and services provided by small businesses; however, in improving the transparency and 

accessibility of information for better decision-making and outcomes, we see the need to ensure the compliance 

and administrative burden is reduced as much as possible. In particular, the success of the payment times 

reporting framework lies with the design and implementation of the small business identification tool yet there is 

little information available on how the tool will operate or what it will actually be. For this reason the design and 

operation of the tool is needed urgently to provide certainty to business and particularly how it will integrate with 

accounting and other systems. 

CHAIR:  Thank you for that. If there is nothing else, I will hand over to Labor. Senator Pratt? 
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Senator PRATT:  Thank you very much, Chair. Thank you for your comments about the tool. Have you been 

consulted on the construction? What's your understanding of how it would work? 

Dr Lambie:  We have been in consultation with the department regarding the Payment Times Reporting 

Framework. But, on the tool itself, we are still lacking a lot of detail. At our last meeting with the department 

there was still a lot of clarity missing about the tool and how it would operate, and we haven't been involved in 

any further discussions in particular aspects of that matter. 

Senator PRATT:  What does the tool need to deliver on in order for it to be workable? 

Dr Lambie:  We need to see what the tool actually is and how it will operate—in particular how it will be able 

to integrate with accounting systems and other reporting systems that big business has. It's important that we get 

to see how this thing operates. At the moment it's a concept, and, until we get some clarity about what it can do 

and how it does do it, it's very difficult to know just the impact that it will have on this process. 

Senator PRATT:  In terms of your understanding of the kind of accounting and invoicing software that 

members would be using, are your worried about the definition of 'small business' or are you worried about the 

extra work required to identify small businesses? 

Dr Lambie:  I'll just hand over to my colleague at this point, Senator Pratt, because I think Mr Popovski has 

something he would like to say. 

Mr Popovski:  Senator, just on that question, it's really fundamental to the success of the reporting framework 

that the small business identifier tool reduces the compliance burden as much as possible on large businesses. Part 

of that is a necessary requirement for the tool to be able to identify a small business as accurately as possible. 

Given the small business definition as being a small business with an annual turnover of less than $10 million, we 

are of the view that, with a large business potentially having thousands of small businesses in their supplier 

network, it's very important that the small business identifier tool makes it as easy as possible to reduce both time 

and costs associated with the compliance requirement of the reporting framework. 

Senator PRATT:  So, for example, you would need to be able to extract the ABN numbers of all your existing 

suppliers and feed them into a database where you can categorise those in your existing database as big or small, 

and then feed in any new ones after that? What do you mean by 'making it easy'? At a really practical level, what 

would that look like for the people managing these invoices? 

Mr Popovski:  For a large business, a lot of their small suppliers may drop out of their broader supply chain. 

So it's really fundamental that the tool is able to maintain a current list of relevant small businesses within the 

tool. 

Senator PRATT:  Yes, and surely that needs to relate to the information that's on the invoice as well? I'm 

assuming the most reliable information on an invoice would be the ABN; is that correct? 

Mr Popovski:  That's correct. 

Senator PRATT:  So the use of the ABN needs to be able to identify whether someone's a big or a small 

business, and you need to be able to extract data for that en masse but also then on a case-by-case basis, quickly? 

Mr Popovski:  That's correct, and that's a significant compliance burden for a large business to undertake, 

given that there would be a significant number of small businesses throughout their supply chain. So, having the 

small business identifier tool as part of the payment framework would significantly reduce the time, cost and 

errors associated with reporting according to the requirements of the payment framework. 

Senator PRATT:  Do you have confidence that the transparency provided by this legislation will, in effect, 

drive down payment times for those who've got long payment times currently—in effect, that having long 

payment times on the public record will drive a culture change, or will the naming and shaming visibility of those 

long payment times not be enough? 

Dr Lambie:  I think the intent of the bill with respect to bringing about cultural change is a very positive 

development. What we are seeing here is the need to change culture. This step is one that gives businesses all the 

opportunities to undertake the processes and the behaviours in order to achieve that outcome. As a first instance, 

this is a very good way of doing it. If we keep in mind what the objective is here, the arrangements, as they stand 

at the moment in the bill, and the rules provide a basis for businesses to have the flexibility to be able to achieve 

the outcomes, and I think that is a really good move. 

Senator PRATT:  Do you agree that a 30-day maximum payment time is what the framework should be 

driving towards? 

Dr Lambie:  I think that is a really good ambition. I think that having 30 days more or less normalised as a 

payment objective within the business community is something that we should be heading towards. 
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Senator PRATT:  So it's the object of the legislation? 

Dr Lambie:  Yes. That objective sets in place a really good outcome; it's the outcome we all would like to 

achieve. What we're saying is that the bill provides a very flexible framework for how that outcome can be 

achieved. 

Senator PRATT:  I think the bill provides transparency for payment times, but it currently doesn't set out that 

its object is to reduce payment time or to nominate 30 days as being a desirable outcome. Your earlier 

submissions talked about the burden of red tape. You've highlighted that in the context of the tool. Are there other 

areas in relation to the drafting that you have concerns about? Do we, as legislators, need to be more specific 

about that tool in order to have confidence that it's implementable? 

Dr Lambie:  With respect to the tool, at the moment we're looking at the implementation beginning at the 

beginning of next year and the 18-month transition period. The 18-month transition period is needed to put the 

correct processes in place for businesses to be able to meet the requirements. There's also quite a bit of learning 

that's going to have to take place here too. In terms of that starting point at the beginning of next year, it would be 

good to know, as I alluded to earlier, what the tool actually looks like, what it does and what businesses are 

actually dealing with it in respect of using it in advance of that implementation. I don't know whether it needs to 

be specified in the legislation, but we certainly need to have more clarity about what that tool is. 

Senator PRATT:  Thank you. Ultimately, this bill doesn't mandate payment times. Do you think that we will 

ultimately need something additional to this legislative framework? Will this kind of self-regulation and 

transparency work in all cases? Is there a role for heavier handed regulation, if you like, in order to drive for a 

more universal outcome? 

Dr Lambie:  As a start, this legislation is very good at setting an objective and providing flexibility in the way 

that it's achieved. And I think that, as a start, this is the way to go about it. In terms of more prescriptive measures, 

that's always something that could come later if we're not achieving the objectives that are set out here to reduce 

payment times. 

Senator PRATT:  So you do contemplate, therefore, that this bill isn't the be-all and end-all to solving the 

problem? 

Dr Lambie:  A few people have said in their submissions that there is the need for a review, in terms of just 

how effectively the legislation and the rules are working. I think this is something whereby we go into it with very 

good intentions, with the appropriate regulatory environment in place and with businesses having a clear 

understanding of what their expectations are. We will see how this unfolds. If it should get to the point where 

we're not getting the outcomes that are desirable, there is always going to be the option for something more 

prescriptive to be needed. But, once again, we'd caution against going into that without there being substantial 

evidence and need in order to achieve those objectives. 

Senator PRATT:  But, clearly, we wouldn't have to prescribe or mandate payment times for companies that 

are doing the right thing. What if, at the end of the day, we think that there will be companies where this reporting 

framework doesn't drive the kinds of outcomes that we're expecting? Surely we can foresee that naming and 

shaming hasn't worked in cases already; naming and shaming is, in a sense, a form of transparency, which is 

essentially what this bill is. That already hasn't worked. Surely, some kind of object that says the parliament not 

only looks to compliance in reporting but looks to progress on driving down payment times where they're 

unacceptable is something that a parliament that wants to make a real contribution to this issue would contemplate 

now? 

Dr Lambie:  One of the objectives here is to bring about cultural change. Once the legislation is in place, we 

will see how the regulator operates and we will move through that transition period. My understanding is that, in 

moving through that transition period, the regulator will have an opportunity to engage with businesses on how 

they can better achieve the outcomes of the bill. I think we need to give businesses the opportunity to demonstrate 

that they can or can't achieve these objectives in the first place. 

Senator PRATT:  I certainly appreciate that there will be companies for which that cultural change works, but 

in the case of, for example, some multinationals that have a global standard, where they build late-payment times 

into their business model internationally, they're just going to report that they have payment times of 120 days no 

matter what the size of a business is. Surely we need some foresight to say that that's unacceptable. 

Dr Lambie:  I think this is one of the real benefits of the payment times reporting framework; it will provide 

us with the information that we haven't had up until now to not only scrutinise what is going on in terms of those 

commercial relationships but also identify those sorts of companies. I think that's important for two reasons. One 

is naming and shaming. In terms of this culture change, we are heading into a world that may be less tolerant of 
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some of these business activities than it was before. The second thing is that it also means that these companies 

are identified in a way that does allow the regulator to work with them, in terms of looking at why their 

behaviours are such as they are and seeing what can be done to really bring them into line. 

Senator PRATT:  What level of compliance do you believe there will be with bringing down payment times? 

Are you saying you don't think there will be outliers that we need to deal with later? 

Dr Lambie:  There may well be outliers. What I'm saying is that this provides us with really high-quality 

information whereby we can identify as outliers and those outliers can be targeted specifically in terms of trying 

to bring them into behaving in accordance with the objectives set out in this bill. I come back to my earlier point 

on this. Should there be a persistent problem—and there are a group of companies that are not actually adhering 

to the intent the bill and not undertaking the required behaviours—that is something that can be looked at further 

down the track. 

Senator PRATT:  In that context, why not put them on notice that they are going to be looked at further down 

the track? This legislation doesn't put them on notice that the intent of this legislation is to reduce payment times 

to 30 days or less. 

Dr Lambie:  I think that comes down to looking at, in terms of the bill, the requirements that are placed on 

companies and also the penalties that are put in place in terms of noncompliance. We've got to give this a chance. 

These arrangements have been created to try to bring about the required behaviours. I think we need to let the 

legislation have a chance of doing what it was designed to achieve in the first instance. 

Senator PRATT:  How many companies that you are aware of have an explicit policy of payment beyond 30 

days? 

Dr Lambie:  I can't answer that specifically. 

Senator PRATT:  What are your concerns about the details in delegated legislation rather than in the main 

legislation currently—clearly we have talked about issues with the tool—and what consultation have you had 

with government about the framework and the small business identification tool? 

Mr Popovski:  We were initially consulted in 2019 and we forwarded a formal submission to the department 

of industry at the time. We were subsequently consulted earlier this year on a more fully realised payment 

framework. However, there was limited information about how the small business identifier tool would operate. 

That was one of the issues we raised. We believe that central to the payment framework being successful in 

reducing payment times is having a fully realised and successful small business identifier tool. 

Senator PRATT:  So what did you tell the department that tool needs to look like? Clearly it needs to be able 

to identify and capture any businesses for which you'll have an obligation to report. You can't have an obligation 

under businesses that aren't captured by the tool; that would be the first principle. Secondly, it has to be easy to 

use. What are the fundamentals of it being easy to use and efficient? 

Mr Popovski:  At a very high level, the department at the time, in the consultation process, identified that 

there would be a negative screening process. That essentially means businesses that do not qualify as a small 

business would not be included in the small business identifier tool. We thought it may be more useful to have an 

opt-in feature so that a new business or a business that can't demonstrate a $10 million annual turnover would 

automatically be opted into the small business identifier tool. That was one of the recommendations that we put 

in. The other, of course, was around those that might lie around the $10 million annual turnover threshold and 

how that was to be determined as well. 

Senator PRATT:  Okay. Would you be particularly worried about how those are determined provided that 

businesses don't have to be the ones that are determining it and they can easily look it up? Or are you concerned 

about who is in and out because of how companies might have different policies around payment times for those 

businesses? There's a difference between the reporting requirements and the policies that a company might have 

towards big or small businesses and the payment times it wants to give them. 

Mr Popovski:  I'm actually concerned about both of those issues, and in particular the issue around the fact 

that a new small business might not be identified at all as it hasn't been included in the negative screening process 

because it needs to meet a $10 million annual threshold. It's not quite clear in the consultation that we've had that, 

through the negative screening process, those new businesses will be included automatically in the small business 

identifier. 

Senator PRATT:  Right, so we need assurances. We can follow up with the department how they will be 

captured. But in that context I guess it depends who owns the ABN as to whether they're a big or small business, 

or should that not matter? 
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Mr Popovski:  I think it would matter if there was some complexity or difficulty for the large business to 

identify if they're a small business through an ABN on the basis of just their annual turnover. I think that's a very 

complicated exercise. Given that a small business doesn't have to report their annual turnover until 1 July and so 

forth, I think there might be a delay with the reporting times. And, given the significant penalties imposed, I'm 

quite concerned that there may be some perverse outcomes in terms of how big businesses do business with small 

businesses. 

Senator PRATT:  Can you give me an example of that? Is it a similar concern to what the Australian Industry 

Group was suggesting—that it might drive people away from small business? 

Mr Popovski:  Correct. There might be a perverse outcome. There might be a shift in the way large businesses 

interact with small businesses. They might say, 'Why bother dealing with 50 small businesses when I can have 

one medium sized business.' 

Senator PRATT:  Surely any large corporation is still going to have a bunch of small businesses on their 

books and there will still be transparency around whether there are long or short payment times for those 

businesses. Are you saying that's less of a reputational risk? I'm just trying to see where the drive for the change 

in behaviour comes. Why would you take small businesses off your books? You're still going to have to look up 

the ABN for every business that you're interacting with in terms of putting it into the system, are you not? 

Mr Popovski:  That's correct. However, the reporting framework encompasses a whole lot of reporting 

requirements that would take substantial cost and time and compliance requirements, so a big business may find it 

a lot easier to deal with a medium sized business if it means they do not have to report. 

Senator PRATT:  Are you suggesting we should amend the legislation so that businesses need to report their 

payment times for all businesses? Perhaps that might be simpler. 

Mr Popovski:  I think I was going there. 

Senator PRATT:  Then you wouldn't have to look them up. Could you not then send all your data off—I 

guess you'd still need to aggregate the data yourself in order to show what the payment times are. Whose job is it 

to look up whether a business is big or small? If a company, for example, has good universal payment times and 

pays everyone underneath the 30 days, it and might say, 'Well, as a way of minimising our compliance costs, 

surely this will drive outcomes that will reduce payment times for everyone,' and it may well say, 'Let's just pay 

everyone on time.' 

Dr Lambie:  What we're saying is that, with respect to the small business identification tool, it'll be just good 

to know what it does and how businesses are going to use it in order that they can start making some decisions 

and understand how this is going to affect their information collection and reporting. That's the key point. You 

mentioned at the start of that question about the use of the delegated legislation—and I think this is the key. It 

really does provide a lot of flexibility to allow this to be affected in a way that deals with changing circumstances. 

I just want to underscore: there's going to be a lot of learning by doing here both for the regulator and for 

businesses, large and small, in terms of how they all relate to one another to achieve these outcomes, and I think 

that's got to be expected. Currently, the relationship between the bill and the delegated legislation allows a lot of 

flexibility to deal with something where we are literally on a journey. 

Senator PRATT:  Thank you. Thank you, Chair. I think that's all I've got for the moment. 

CHAIR:  No problem. I think that I don't have any questions from government senators, in which case I would 

like to thank both of you for coming along today. We appreciate your evidence and consider yourselves released. 
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CULLY, Mr Peter, Head of Division, Small and Family Business, Department of Industry, Science, Energy 

and Resources 

VERSPAANDONK, Ms Rose, General Manager, Small and Family Business, Department of Industry, 

Science, Energy and Resources 

[15:14] 

CHAIR:  I now welcome representatives from the Department of Industry, Science, Energy and Resources. I 

understand that information on parliamentary privilege and the protection of witnesses and evidence has been 

provided to you.  

I remind senators that the Senate has resolved that an officer of a department of the Commonwealth or of a 

state shall not be asked to give opinions on matters of policy and shall be given reasonable opportunity to refer 

questions asked of the officer to superior officers or to a minister. This resolution prohibits only questions asking 

for opinions on matters of policy and does not preclude questions asking for explanations of policies or factual 

questions about when and how policies were adopted. Officers of the department are also reminded that any claim 

that it would be contrary to the public interest to answer a question must be made by a minister and should be 

accompanied by a statement setting out the basis for the claim.  

I now invite you to make a short opening statement and, at the conclusion of your remarks, I will invite 

members of the committee to ask questions. 

Mr Cully:  Thank you, Chair, and thank you to the committee for the opportunity to appear before this inquiry 

into the Payment Times Reporting Bill 2020 and Payment Times Reporting (Consequential Amendments) Bill 

2020.  

Long and late payments are a significant problem for Australia's 3.4 million small businesses. They lead to 

higher bankruptcy and exit rates and they harm the mental health of small business owners. They also constrain 

the ability of small businesses to hire, invest and grow. The impact flows more broadly across the economy, as 

small business that are paid slowly pay their suppliers more slowly in turn. A 2019 study by AlphaBeta highlights 

the importance of addressing this issue. It shows that long payments equate to a transfer of $7 billion from small 

to large businesses every year, and fixing long payments can generate a benefit to the economy of around $2.6 

billion over 10 years. It is self-evident that small business cash flow is now more important than ever, given the 

disruption caused by COVID-19. 

These bills are a key component of the government's approach to tackling the issue of improving payment 

times to small business. They aim to strike the right balance in improving payment times without creating an 

undue regulatory burden on small or large business. These bills build on other initiatives to ensure small 

businesses are paid on time. Since July 2019, government agencies are paying invoices for contracts up to $1 

million within 20 calendar days. The government has reduced payment times to five days for small businesses 

that use e-invoicing. The government is also developing a procurement policy where businesses who tender for 

government contracts will be required to pay their suppliers within 20 days. In addition, at the 28 December 

COAG meeting, the states and territories agreed to move towards a 20-day payment policy. 

There has been extensive consultation on the framework contained in these bills since 2019, involving over 400 

stakeholders and encompassing small and large business, industry groups and government agencies. It has 

included four discussion papers, multiple workshops and targeted meetings, as well as a survey of small business. 

The range and extent of consultation reflects a large number of technical, policy and other considerations that 

needed to be addressed in developing an effective framework. 

A range of issues have been raised in the reasons for the referral of these bills to the committee, and by 

stakeholders. Our submission responds to many of these, including setting out a number of reasons why 

legislating maximum payment times is likely to be ineffective and even counterproductive for small business. One 

further point I would add in relation to mandating payment times is that this would not be straightforward. As 

with the bills we're discussing here, there are a range of policy, technical and other issues that would need to be 

carefully considered, and, as other witnesses today have already identified, it would need specific and in-depth 

consultation with both small and large businesses across all industries to ensure any scheme was effective and did 

not have unintended consequences. 

That concludes my opening statement. I'm happy to take questions. 

CHAIR:  Excellent. Thank you. Could you supply the secretariat with a copy of your opening statement? 

Mr Cully:  Yes. 

CHAIR:  Thank you. I'll hand over to Senator Davey. 
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Senator DAVEY:  From your opening statement—I just want to be really clear—you've done extensive 

consultation on the payment reporting time frames in these bills. That didn't include consultation on a mandatory 

payment terms process. Is that right? 

Mr Cully:  That's correct. We have worked on this process, in developing the framework, in line with the 

government's commitment to introduce a payment times reporting framework, so it was very much focused on 

that framework—what it might look like, what the issues would be. That's been its very clear focus. 

Senator DAVEY:  Also to be clear, we heard earlier today that the Small Business and Family Enterprise 

Ombudsman has actually recommended a payment times reporting framework to be developed. So this is 

consistent with the intent of the recommendations, which I think date back to—2018? 

Mr Cully:  Yes, off the top of my head, that would be right. Yes, certainly, the Small Business and Family 

Enterprise Ombudsman has done a lot of work in this area, including suggesting the reporting framework as a 

mechanism to improve payment times to small business. 

Senator DAVEY:  We've also heard today from some of our witnesses that they see introducing this 

framework as a priority and it should not be delayed in any way, shape or form. Is it your position—and I take it 

from your opening statement that it is—that, if we were to look at a mandatory payment terms amendment, that 

would ultimately delay this and would have negative implications for the passage and the implementation of this? 

Mr Cully:  Yes, Senator. As I said in my opening statement, the range of technical and other issues that we 

needed to resolve just to finalise a framework that would be effective and would work has been considerable. 

That's been a reason for the time it has taken to develop this. Certainly, there's a level of complexity and difficulty 

that I would not have envisaged at the start of this process—much more difficulty. I've had a lot of experience in 

working in policy and legislation, and this has been one of the trickiest in dealing with the range of issues. I think 

that would be amplified in mandating a maximum payment time. A whole range of issues would need to be 

addressed: what the impact of it would be, but there are also all the parts of the framework and how it would be 

enforced. It would take a very significant amount of consultation and consideration to come up with something 

that would be effective. 

Senator DAVEY:  Just to be clear: it wouldn't be appropriate to have a mandated payment terms time frame in 

this bill, but there is nothing in this bill that prevents us having that conversation? 

Mr Cully:  That's correct; yes. 

Senator DAVEY:  This doesn't preclude it, but this is not the appropriate place for that sort of legislation? 

Mr Cully:  That's correct. It would require a significant amount of development but also a significant amount 

of provision to make it effective. It certainly isn't a case of just putting in a simple statement to say the maximum 

payment time is 30 days and having it work with the rest of what is there. That definitely is not the case. 

Senator DAVEY:  Thank you. We've also heard today concerns about supply-chain financing, but, by the 

same token, we've also heard that sometimes supply-chain financing is appropriate and is a beneficial option for 

small businesses. Can you provide examples of where it can be used advantageously by small business, noting 

that there are occasions when some practices can be unfair to small businesses? 

Mr Cully:  As you mentioned, supply-chain financing can be useful in certain contexts. It was certainly 

something that Kate Carnell, as the small business ombudsman, acknowledged in her report. The office may have 

given evidence to that effect earlier today. The reason that it can be useful in certain circumstances is that, 

unfortunately, it is much more difficult for small business to access finance, or cheap finance, than it is for big 

business. In certain circumstances, a supply-chain finance arrangement that enables small business to be paid 

quickly may be beneficial to a small business. The area that is a concern, and this is certainly something that 

Minister Cash has made clear in evidence to this committee, at Senate estimates, is where a large business looks 

to extend its payment times and then offers supply-chain financing as the only means by which a small business 

can be paid, in anything approaching what we would consider a timely manner. That potentially leaves a small 

business with little option but to accept the supply-chain financing. That is the area that is problematic, but it 

would not be correct to say that supply-chain finance overall should not be allowed. It is acceptable in certain 

circumstances. 

Senator DAVEY:  Noting those concerns, is there a way that supply-chain financing can be regulated in this 

specific legislation, which is what this committee is looking at at the moment, or is it, similar to the mandated 

payment terms, a conversation for another day and by another area? 

Mr Cully:  Yes; I think it would be something that would need to be considered in greater detail but also by 

another area, having read the small business ombudsman's report into this issue and seeing the range of options 
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already, let alone knowing this is an area that continues to evolve and there are more products on the market. I 

think any attempt to regulate it, particularly given it is a financial service, would be something that would fall 

much more within the purview of the Treasury rather than our department. There would need to be very careful 

consideration about how you would regulate it as a financial product. 

Senator DAVEY:  Thank you. That's all I have. 

Senator O'SULLIVAN:  I will ask about the reporting tool. Can you explain to us what it is, what it looks 

like, what it's end state version would be, where it is at now and how much more development is needed? 

Mr Cully:  Can I just clarify something? By 'tool' do you mean the tool by which the results of big businesses 

paying will be reported or the tool by which small businesses will be identified, or both? 

Senator O'SULLIVAN:  I guess both. I'm wondering how this is going to work for businesses. I'm interested 

in understanding how it will practically work, and the tool is obviously key to that. 

Mr Cully:  It might be easiest then if I deal with the small business identification tool first and then talk about 

what the reporting framework or the reporting portal would look like. I know that the small business identification 

tool has been a focus of a lot of the evidence today, the submissions and our consultation. That tool is being 

developed. It is the mechanism by which small businesses are going to be identified. That's a clear outcome of the 

consultation. One of the issues was: how would big businesses identify who their small business suppliers were? 

There was a clear view that the government creating a tool that would enable that to happen was the preferable 

approach. That was also the approach with the BCA's payment times code. A review of that was conducted by 

Graeme Samuel and Kate Carnell. That was one of the recommendations of that report as well. 

As we've outlined in our submission and elsewhere, there are a range of benefits in having the small business 

identification tool as the mechanism by which small businesses are identified. One is that it's the smallest 

regulatory burden for both small business and big business. If there were not a tool then each big business would 

have to establish who is a small business supplier to them. That would obviously involve significant work not 

only for the large business but also for the small business, which would have to establish that it met the criteria. 

That's problematic in terms of the burden for small business to do it for one big business, but obviously a lot of 

small businesses supply a range of big businesses, so they have to do it multiple ways as each big business could 

conceivably have different tests for how they establish that. 

Another concern did come out very strongly in our consultations. Small business was also concerned about 

handing over to big business material to show that they were a small business. That material might be 

commercially or otherwise sensitive, given there is a commercial relationship there. Another reason for the tool is 

that it delivers certainty to big businesses so they know who they need to report on and it delivers certainty to the 

regulator as to who the big business should report on. That's why the tool will be used to identify who the small 

businesses are. 

In terms of how the tool will work, it's really going to be quite simple. I'm going to say it's quite simple, 

because I don't have to get engaged in the IT build and all of the intricate work that goes with it. But, at a high 

level, it will involve a big business putting in the ABN of a supplier and the tool then saying it is a small business 

or it is not. It will do that by using a negative look-up tool. Effectively the tool will identify who are big 

businesses. I know it came up earlier in evidence today that 99 per cent of businesses are small businesses, so it's 

obviously easiest to identify who isn't a small business. That's the way the tool will operate. It will be essentially a 

negative look-up tool. It identifies businesses that are over the $10 million and then everyone else is, by 

implication, a small business. So the big business will just enter the ABN into the tool and the tool will then say 

either, 'Yes, you need to report,' or, 'No, you don't need to report.' 

In terms of the reporting, large businesses will need to— 

Senator O'SULLIVAN:  Before you go on—I'll get you to come back to reporting—is it going to be a 

standalone tool or is it envisaged that it will be plugged into an existing accounts payable system, like an online 

accounting tool—Xero, MYOB or one of these systems? 

Mr Cully:  That's one of the issues were working through in finalising the tool. Certainly, if it is possible to do 

it so that it is a plug-in, that's what we would look to do to obviously make it as simple as possible, but I'm not 

sure I can guarantee that that will be the case. 

Senator O'SULLIVAN:  And the reporting? You were about to talk about reporting. 

Mr Cully:  In terms of reporting, big businesses will need to report the information that's required under the 

legislative framework that we're talking about today. That information will be provided to the regulator. The 

regulator will then publish that information on a public website so that small businesses and others can look up 
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and see what the payment time performance is of the big businesses that are covered by the scheme. As I said, 

that will be a public website, and it will contain all of the data that big businesses are required to report on. It 

would be a website that is developed and maintained by our department. 

Senator O'SULLIVAN:  Chair, may I ask another quick question? 

CHAIR:  A very quick one.  

Senator O'SULLIVAN:  We've heard some criticism that the tool should have been developed before the 

legislation was passed. What do you have to say about that? 

Mr Cully:  I'm certainly aware of the commentary on that issue. The issue is that the IT build for both the 

small-business identification tool and the reporting framework—the website that will report on the performance 

of big business—requires a very substantial investment. We're talking in the order of $2-plus million for that. 

Normally, we would not invest such a significant amount of money prior to being in a position where a bill had 

been introduced and approved or where there was a sense that the legislation would pass and the scheme would be 

operational, otherwise it would obviously be a very substantial amount of money to have spent on something 

which, if the legislation were not to pass, would not have any use.  

Senator O'SULLIVAN:  Thank you.  

Senator O'NEILL:  Mr Cully, I have a bit of trouble with your logic there about providing the legislature with 

sufficient information about the structure of a proposed model. I'm not concerned about the operationalising and 

spending of $2 million, although, of course, we need to be very frugal with every taxpayer dollar. But the 

evidence we've received today about the department you're representing is that consultation has been very patchy, 

that larger businesses have had more say than smaller businesses and that this critical tool, which you say will 

cost $2 million to set up, is unknown in terms of its shape and design. You're asking us to sign off on legislation, 

of which this tool is a critical element, and yet that tool's design is unknown to the major stakeholders—which I 

would consider to be small businesses across the country for whom we are seeking redress—and cannot be 

described to us as legislators before we vote for it. Can you see my problem, Mr Cully?  

Mr Cully:  I think it's clear what the tool will do. The tool will identify small businesses, which will be small 

businesses with a turnover of less than $10 million. As I've explained, the way the tool would operate is that big 

businesses would input the details of their supplier and be told whether or not it is a small business. 

Senator O'NEILL:  Mr Cully, we've been asking questions all day of none other than the Small Business and 

Family Enterprise Ombudsman, the Council of Small Business Organisations Australia, Self-Employed Australia, 

the Australian Trucking Association, Chartered Accountants Australia and New Zealand, CPA Australia, the 

Business Council of Australia, Australian Industry Group, and the Australian Chamber of Commerce and 

Industry, and none of those groups in response to our questions have been able to say, with any sense of 

confidence, that the definition of 'small business' or the tool and the way it would operate is clear to them. We're 

only getting some clarity from you now, which reveals a very significant concern for me about proper 

consultation. 

CHAIR:  Senator O'Neill, I think Mr Cully was answering the question, so if you could let the witness answer 

the question, please.  

Senator O'NEILL:  He seems to know what nobody else knows. That's the problem. 

CHAIR:  Senator O'Neill, it has been such a nice day. Please let the witness answer the question.  

Mr Cully:  Where I think I was at in my answer was that the tool is not actually for small business; it's for big 

business to look up to identify who small businesses are. I certainly wouldn't accept that there has been patchy 

consultation on the issue of this framework. As I've said, there has been extensive consultation. This issue of the 

tool was raised and discussed. We had a consultation in relation to the draft rules, I think in May this year. It 

certainly was an issue that we discussed with those stakeholders, which included a number of the people who 

have appeared today, and one of the things that we did undertake at that consultation is that we will continue to 

consult with those stakeholders in the finalisation of that tool to ensure that it works effectively. 

Senator O'NEILL:  To be clear, Mr Cully, you are telling me that you've developed the tool considerably 

since your last phase of consultation with the stakeholders that we've heard from today? 

Mr Cully:  We're continuing to develop the tool, but the concept behind the tool and the way it operates has 

always been clear. I'll take that as feedback that we may need to work on being clearer with the way we've 

articulated it to stakeholders. But it's always been clear that the purpose of the tool is to identify who is or who is 

not a small business. It would be a simple look-up tool for a big business to put in the ABN of its suppliers; the 

tool would then tell the big business whether or not that is a small business on which it needs to report. 
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Senator O'NEILL:  And the definition hangs on the $10 million turnover? 

Mr Cully:  That's correct. The reasons for which we're saying the tool is the basis on which to identify small 

business suppliers are the reasons I outlined previously, about why people identified the tool as being the proper 

basis. We don't want a situation in which big businesses can require small businesses to demonstrate that they are 

a small business by requiring them to open their books or provide other information. We want— 

Senator O'NEILL:  Which is the model that the Business Council of Australia said they had been using to 

date—is that correct? 

Mr Cully:  That's correct. They had, I think, different mechanisms—I think they actually had a couple of 

different definitions of 'small business' under their code— 

Senator O'NEILL:  That was one, and clearly it hasn't worked, otherwise we wouldn't be at this point with 

this legislation before us. 

Mr Cully:  That's right, and— 

Senator O'NEILL:  Can I just ask about the regulation impact statement. It clearly argues that, without 

government intervention, payment times from large to small businesses are unlikely to materially improve. 

However, the RIS only considered the business as usual and the proposed reporting regime approaches, rather 

than other interventionist measures, 'because introducing a payment time reporting scheme was an election 

commitment of the government'. As such, the RIS doesn't discuss or consider mandated payment times. Has the 

department done modelling or analysis of what effect mandated 30-day payment times would have? 

Mr Cully:  Yes, you're correct that the RIS only considered those two options, in line with the standard RIS 

practice around election commitments—that it only considers the status quo and what is being proposed in the 

election commitment. The department hasn't done the same RIS type process for mandating payment times. But, 

having said that, we have obviously looked at the issue and in our submission identified a range of issues with 

attempts to mandate payment times overseas and some of the issues that that could create and be 

counterproductive. 

Senator O'NEILL:  We did hear evidence today, though, about the European Union, and you might want to 

look over the impact of that report on change of practice. Could I ask if the staff members of the department have 

contacted stakeholders about 30-day payment time proposals? 

Mr Cully:  Senator, just to go back to your previous comment about the European Union: yes, we certainly are 

aware of what's happened there and have looked at that. We would identify a range of issues with what has 

happened in the European Union, including that it has actually seen some extension of payment times where 

businesses were paying quicker than the 60 days there and that businesses would then move to the norm of 

whatever the mandated payment time was, so it can actually blow out payment times, as well as a range of 

exclusions that were allowed under that scheme that meant that it wasn't particularly effective in all 

circumstances. 

In terms of discussions with stakeholders around mandating payment terms: we've had a range of discussions 

with stakeholders across all issues. Certainly the focus of the consultations around the framework has been very 

much based on what the framework would look like and how that happens. But, obviously, stakeholders in 

discussions, including the consultations we've had, have flagged the issue of mandated payment times, and I think 

the range of views that have been expressed today have also been expressed in those consultations and 

discussions. 

Senator O'NEILL:  Have you been doing that contacting yourself, Mr Cully? 

Mr Cully:  Sorry, Senator? 

Senator O'NEILL:  Have you been undertaking that contact yourself, or has somebody else been doing that 

for you? 

Mr Cully:  It's been a combination. Certainly we had some detailed consultations both on the exposure draft of 

the legislation when that was released in February and around the release of the draft rules in May, both of which 

I chaired. I would have been part of some of those other discussions, but not all of them. Obviously this is a 

significant project, so there would have been officers in my division who would have been engaged in those 

discussions. 

Senator O'NEILL:  So officers in your division have actually been making phone calls to stakeholders who 

have participated today and others who have not participated—is that correct? 

Mr Cully:  Sorry, I'm not sure what you're suggesting. What I've said— 
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Senator O'NEILL:  My next question might make it a little clearer. Mr Cully, is it appropriate for department 

officials to be contacting stakeholders, including trying to discourage them from supporting alternative or 

additional proposals prior to this hearing, particularly around the issue of 30-day mandatory payments? 

Mr Cully:  I'm not aware that there've been any conversations along those lines by anyone in my division, and 

I wouldn't think that it would be appropriate for us to do so. 

Senator O'NEILL:  Can I suggest that you might want to have a look at the practices that have been 

embedded in some of those phone calls, because that is certainly the indication that I've had—that there has been 

some pressure from the department on key stakeholders to dissuade them from supporting 30-day mandatory 

payments. Let me tell you: for small businesses in the regions of New South Wales that I support, 30 days would 

be a godsend for many of them, who are hanging out at 120 days plus and trying to stay afloat and run a small 

business in regional New South Wales. And I'm sure it's the same across the rest of the country. That is very 

concerning to me. 

CHAIR:  Senator O'Neill, you've made a pretty serious allegation there. To be fair to the witnesses, are you 

able to provide further evidence of this, perhaps on notice, to back up the allegations you are putting at the 

moment? 

Senator O'NEILL:  I'm happy to have an offline conversation with Mr Cully about this and see what we can 

do in taking this matter further. I think it's a very dangerous practice, from what I've heard. 

Mr Cully:  Senator, can I— 

Senator O'NEILL:  Can I just ask another question— 

CHAIR:  No, sorry, Senator O'Neill, I think Mr Cully should have the right of reply there. 

Mr Cully:  Senator, can I just make clear that my understanding is that none of those conversations had 

happened. I am not aware of them. It is not something that is appropriate for the department to do. I would be 

very happy to hear if there are any details about what you've been suggesting, but it is not something that the 

department would do; it's not something the department should do. 

Senator O'NEILL:  You've got other members of the department there with you. Is Ms Verspaandonk with 

you today? 

Ms Verspaandonk:  Yes, Senator. I'm not aware of any discussions like that. 

Senator O'NEILL:  Have you had any conversations with key stakeholders around the 30 days? 

Ms Verspaandonk:  No, and I'm not aware of my staff having done that either, in terms of— 

Senator O'NEILL:  And is Mr Macintyre there? 

Mr Cully:  Sorry, Senator, Mr Macintyre is not available today. He's unwell—he's injured his back. 

Senator O'NEILL:  Okay. 

Senator PRATT:  Can I ask, supplementary to Senator O'Neill, whether any conversations have been had with 

stakeholders to imply to them that asking for changes in the legislation would delay its passage? 

Mr Cully:  No, I'm not aware of any conversations along those lines. It wouldn't be appropriate for us as a 

department and we wouldn't have a view. The passage of the legislation is an issue for the parliament. 

Senator O'NEILL:  I will go to a different line of questioning. In the legislation the regulator is given the 

ability to audit firms, and we heard earlier that, under the ombudsman's enabling legislation, ASBFEO can 

command documents from firms. Does that apply here? 

Mr Cully:  The provisions in the bill that allow for an audit are not designed to allow ASBFEO to undertake 

that role. The way that would operate is that the regulator would require the big business to have an audit 

undertaken. The big business would have to fund that audit themselves. 

Senator O'NEILL:  So this is more business for EY, KPMG and the big auditing companies. Is that correct? 

Mr Cully:  It would be whichever auditor the company and the regulator deemed acceptable. Who that would 

be, I don't know. As I said, it would be at the cost of the big business, and it would only used in circumstances 

where the regulator has a reasonable suspicion that the information that is being provided by the big business is 

not correct and needs to be examined. On the issue you raised about ASBFEO, ASBFEO, under its legislation, 

has the capacity to require the production of information in a range of circumstances. How it elects to do that and 

in which circumstances is a matter for it, consistent with what it's legal capacity is. But, as I said, it's certainly not 

envisaged that those ASBFEO powers would be used in relation to this scheme. The regulator is an officer within 

the department, and it would be the body responsible for ensuring the integrity of the scheme.  
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Senator O'NEILL:  Given how important ASBFEO is for small business and how critical it has been in 

providing an opportunity for small business to interact and have a champion, why isn't there better capacity for 

the small-business ombudsman to have an integrated role in this, and why has it been determined that a 

departmental officer would act in the interests of small businesses better than their own ombudsman?  

Mr Cully:  I don't think it is quite a dichotomy like that. There is nothing in the scheme that prevents 

ASBFEO—as you said, it does a very good job in advocating for small business in both assisting them and raising 

their concerns across government and more broadly. It will continue to be able to do that, including being able to 

draw on the publicly available information about individual big businesses and their payment times performance 

and to highlight that. If there are particular issues, it can continue to do what it's doing at the moment and raise 

issues with individual big businesses and how they might be acting, whether it be about payment times or other 

issues. All that the regulator is doing is ensuring the integrity of the data that is being provided and ensuring that 

big businesses are reporting as they're required to. It is in the department. It's a regulator that will be regulating 

big business because it will be big business that is reporting. With ASBFEO having the role of being an advocate 

and otherwise for small business, it would not be appropriate for it to be a regulator in this context. In fact, being 

a regulator in this context would inhibit it from doing some of the things it is already able to do in terms of 

publicising poor performance by big business or otherwise reporting on it. 

Senator O'NEILL:  What is the rationale for a departmental officer having this role? What other options did 

you consider? Is it really strong enough to do the work that needs to be done in standing up to the businesses that 

are operating a business model that's completely exploitative of the small businesses they use the services of?  

Mr Cully:  Yes, I think it is definitely strong enough and it is the appropriate place. We obviously considered 

all options for what a regulator might look like, but it is important to note that this scheme is significant. In terms 

of its reach, we're talking about approximately 3,000 big businesses that will need to report. While the 

information they're reporting will be incredibly important, it is relatively confined information that they will need 

to provide. It certainly isn't a framework that would support setting up a statutory independent authority to 

regulate in this environment. It makes much more sense for it to be the model that we have. As I said, having an 

SES officer in the department as the regulator is the most cost-effective and efficient way to ensure that big 

businesses report in the time and manner in which they're required under the legislation, should it be passed.  

Senator O'NEILL:  As a politician who represents small businesses and the people who are involved with 

them, the proposed structure of one person sitting at a desk in a department making these decisions, combined 

with the lack of access for the millions of businesses across the country that are the subject of real insecurity 

because of delayed payments, does not give me comfort. 

Mr Cully:  I should make clear that it's not just one person. One person is the regulator and has the authority to 

exercise the powers of the regulator, but they will be assisted by departmental staff, and that's set out in the 

legislation. It won't be a single— 

Senator O'NEILL:  What is the scale of that? 

Mr Cully:  At this stage, we consider that around nine staff would be working on these issues, broadly. 

Senator O'NEILL:  So, 10 people looking after the payment times of every small business across the country 

and you're confident that is going to be adequate? 

Mr Cully:  Yes, I am confident. As I mentioned, what the regulator will be doing is ensuring that the 

approximately 3,000 large businesses that will be covered by this are reporting in the way that they are supposed 

to. It's ensuring that they report every six months as required and that the information they provide is accurate. To 

be very clear, this regulator is not about dealing with individual disputes between small business and big business, 

about payments and those sorts of issues; it is solely focused on— 

Senator O'NEILL:  I beg to differ in terms of how this bill is being proffered to the Australian people. This is 

exactly about small businesses getting paid on time for the services that they've delivered. It is not about the 

management of a regulatory scheme and documentation in Canberra. Payment time is the critical issue for small 

businesses across the country, not management of information. 

Mr Cully:  That's certainly the case. What I'm talking about in terms of the role of the regulator is how they 

will operate in terms of this scheme. The scheme is designed to improve the payment-time performance of small 

business by having big business report and being transparent about the performance of big business—how they 

pay small business—and improving the payment-time performance for small business. What I was making clear 

is that the regulator's role is not to deal with individual disputes between small business and big business about 

payments between the two bodies; it is about ensuring that big businesses report as they're required to by the 

scheme. 
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Senator O'NEILL:  Can I ask about the determination of penalties, then? 

Mr Cully:  Yes. 

Senator O'NEILL:  How will that happen? 

Mr Cully:  Termination of penalties will be as it is with other Commonwealth legislation. It would ultimately 

be by the court. There are penalty provisions in the bill in relation to failure to comply with obligations under the 

legislation. The highest penalty would be 0.6 per cent of turnover, and, given that we are talking about big 

business being capture by the scheme, it has to have a turnover of over $100 million. That's obviously a very 

significant maximum penalty, but the actual penalty that would be levelled would be a matter for a court to 

determine, as it is with other Commonwealth legislation. 

Senator O'NEILL:  If I'm a mechanic and I'm not being paid in my local business, how is what you're 

proposing going to help me get paid? 

Mr Cully:  As I responded to the previous couple of questions, this legislation isn't mandating payment times 

and it isn't setting out a mechanism by which an individual small business can pursue payment from a large 

business; it is about requiring all large businesses in Australia to report on their payment times to every one of 

their small business suppliers. 

Senator O'NEILL:  Thank you for making that so clear, Mr Cully. 

Senator PRATT:  As a follow-up to Senator O'Neill, I can see what the department is driving at. If companies 

have some oversight through needing to report, they're forced to have some oversight as to whether they have 

long or short payment times for the small businesses, and some of them might discover that through this process. 

But are you truly saying that there won't be any approach to those outlying companies that perhaps have systemic 

long payment times and have no regard for naming and shaming on the public record? They might, for example, 

have overseas policies that mandate long payment times? 

Mr Cully:  I'm sorry; I'm just trying to understand the question. You're asking about what happens in relation 

to companies that may be part of overseas entities that have longer periods of payment time? 

Senator PRATT:  That's right. There are companies for whom transparency will not result in that because you 

don't have the lever to force them to shorten their payment time. 

Mr Cully:  I think that any company that's in a situation where it's part of a larger overseas entity that might 

have policies about what its standard payment time is to small business globally wouldn't be immune from the 

transparency aspects of this legislation. They would have to take into account the reputation of their local business 

and other issues. Certainly, as I think you mentioned in your question, one of the key aspects of the scheme in 

terms of transparency and reporting is the capacity to name and shame and be able to demonstrate which big 

businesses are not paying on time. Certainly, recent experience has been that some very large companies who 

have looked to push out their payment times have changed their approach after that has been publicised and 

public pressure has been exerted on them.  

Senator PRATT:  But you're equally aware that, for some companies, the same approach hasn't worked. 

That's something that Kate Carnell made very clear as the small-business ombudsman this morning. 

Mr Cully:  Obviously, every circumstance will be different in terms of how businesses will respond, but, 

clearly, there is evidence that the transparency has worked in relation to large companies.  

CHAIR:  So that we can finish at 4 o'clock, Senator Pratt, you can have one more question, because I know 

Senator Davey has one question also.  

Senator PRATT:  I have a couple of questions. Can you provide an outline for me of what data will be 

received from a reporting entity and whether that information will change when it's published by the regulator?  

CHAIR:  If you need to take that on notice because of the complexity of it, feel free to take that on notice.  

Senator PRATT:  It shouldn't be. It's important for me to understand, for the purpose of my next question, if 

that's okay.  

Mr Cully:  For the sake of brevity, I can say that the information provided will be as set out in the bill and the 

rules and that the information that is provided will be published unless there are some exceptions around 

nonpublication for commercial-in-confidence and other reasons.  

Senator PRATT:  Can you give me an outline of why the government's chosen to do this reporting only for 

small businesses and not for all businesses and what the policy rationale for that is? I know we need to 

particularly make sure that small businesses are protected. Is there a way that you could collect this information in 
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relation to all businesses while still pulling out data that's meaningful in relation to the experience of small 

business?  

Mr Cully:  Not easily, no. Certainly, that issue of what was to be reported on—whether it was to be just small 

business or whether it was to be all businesses—was something that was canvassed during consultations, and I 

think it was quite clear that it should be just small business. As you alluded to, it was also for the policy reason of 

what we want to identify, and that is the payment time performance for small business.  

CHAIR:  Excellent. Thank you. This is your final question, Senator Pratt.  

Senator PRATT:  Was there a reason you couldn't ask for that data to make it easier for business and then 

separate it out yourself? Is it because it would have required the department to know the individual ABNs and 

aggregate that data out itself? 

Mr Cully:  That's correct. There would need to be some mechanism to identify them. There would still need to 

be some way of identifying which of those suppliers is a small business, and the government clearly wouldn't be 

well placed to do that. It would be far easier for the big business to do that as part of its reporting.  

CHAIR:  Thank you, Senator— 

Senator PRATT:  I'm not clear why it is easier for the business to do it rather than government unless it would 

ultimately require businesses to hand over too much detail about their suppliers.  

Mr Cully:  I think it would be very duplicative as well. It would involve the big businesses handing over all of 

their payment data, which I think they would be reluctant to do, and then the Commonwealth somehow having to 

work through all the data and identify which of those were small businesses and pull them out. I think it would be 

incredibly complex.  

Senator PRATT:  I'm just trying to work out— 

CHAIR:  Senator Pratt, 4 o'clock is the deadline.  

Senator PRATT:  why it's easier for business to do it rather than government. 

CHAIR:  I think the witness tried to answer that question, but what I might do is hand to Senator Davey for 

one question, because we do need to finish at 4 o'clock.  

Senator DAVEY:  I want to go back to earlier questioning and commentary around who should be the 

registrar and the question about whether the ASBFEO would be the right person. My understanding of the role of 

ASBFEO is that it has an advocacy role and that it also offers mediation services. Would it be feasible in any 

way, shape or form for someone who is operating a mediation service to then also be issuing penalty notices for 

failure to comply with a reporting framework? 

Mr Cully:  That would certainly be an issue, yes. As you articulated, ASBFEO has a broad role—the advocacy 

and the assistance function that it provides, which includes things like mediation. That's why it is not appropriate 

in our view for it to be a regulator in this context. As I mentioned in relation to a previous question, if it were to 

be the regulator in this circumstance it would be constrained in its existing role. It will be able to draw on the 

publicly available information and continue to do what it is doing around naming and shaming big businesses and 

improving that transparency. To go back to the question that I didn't quite complete before—and I apologise for 

that—the other thing about having this payment times register and transparency is that it builds a further amount 

of pressure. The further amount of pressure means that big businesses will see that it is in their interests to 

improve their payment time performance in order to operate in this country.  

CHAIR:  Excellent. Thank you. This concludes today's proceedings and the committee's inquiry, but I do have 

one follow-up question from Senator Pratt. Mr Cully, you said there are 10 staff all up. Can you confirm on notice 

if the other nine will be working full-time on the payment times register? If you don't understand that, I'll get 

Senator Pratt to put it in writing to the secretariat and provide it to you also. That will be on notice. Thank you to 

all the witnesses who came along today. Thank you to the secretariat, Hansard, broadcasting and everybody else. 

This concludes our proceedings. 

Committee adjourned at 16:03 
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